Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



A HAHIIAL 



Governiiieiit in Ciinadii, 



D. V 0'SULLIV/ij|vl, [fl. A. 



) "• 



-<: ■ 









. • Y 






^ ' •> ^ • s ^ 



Chss. 



I 




J- 1 

u 
r 

» »- 



^ « 



k 



A MANUAL 



OF 



GOVERNMENT IN CANADA ; 



OR, 



THE PRINCIPLES AND INSTITUTIONS OF 

CUB FEDERAL AND PROVINCIAL 

CONSTITUTIONS. 



V . ,y^ BY 



^^^ 



rv 



ii^ 



D. A. O'SULLIVAN, ESQ., M. A., 

Oy Osgoode Hailt Barrister-at-Law. 



» < » M 



TORONTO: 
J. 0. Stuart & Co., Publishers, 136 Yonge Street. 



Entered according to Act of the Parliament of Canada, in the year one 
thousand eight hundred and seventy-nine, by D, A. O'SuiiUyAK, in the 
Office of the Minister of Agriculture. 

/! 
I 






TOBONTO: 

PBDrrxD BT Fatbick Botlx, 
16 Francis Street. 



THIS LITTLE WORK 



18, 



BY KIND PERMISSION, RESPEOTPULLY INSCRIBED 



TO 



THE HONORABLE EDW^D btTAKE, Q. 0., M. P., 



BY 



The Author. 



ExchangfO 

Library 

Univ. of Western 

Ontario 
APR 1 3 34 



\^ 



PREFACE. 



In the compilation of the following pages the writer 
has endeavoured to make a fair use of such materials as 
were within his reach, in order to eflfect the object he 
intended. Preceded by no writer on the subject, and 
desirous of rejecting such contemporary opinion as was 
neither judicial nor official, nor otherwise authoritative, 
he has found the task not at all an easy one. From the 
number of distinguished Constitutional Lawyers in 
Canada, and especially in this Province, one might have 
been justified in the expectation that something more 
permanent than a speech at the hustings, or a pamphlet 
^ in some party issue, would have remained as instructive 

^ reading on the subject. As to contemporaiy opinion, 

s$ very little of it is entitled to grave consideration. 

^ It is needless to say that the writer has carefully 

avoided using any public expression of opinion, no 
matter how authoritative it may appear, unless it bore 
the stamp of some authority with it In regard to 
decisions of the Courts and judicial dicta on the subject; 
the former must of course be taken to be law ; the latter 
carry weight proportionately with the reputation and 
ability of the particular Judge pronouncing them. It 
must be admitted that a Judge, in construing our Con- 
stitutional Act, or any section of it, or any Statute in 
fact, familiarizes himself necessarily with the spirit of 
the Act J and if he goes out of his way to express an 
uncalled for opinion, or what may be deemed uncalled 
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for, it is certainly because on that point he has no doubt 
whatever. Judges have plenty to do in deciding in the 
disputes immediately before them ; and it is to be ex- 
pected that before commenting on any foreign subject 
they generally will have entertained strong views on it. 
The writer makes no apology for regarding such dicta as 
entitled to great consideration ; and only regrets that he 
was unable to find more judicial utterances in the Ijaw 
Reports than are incorporated herein. 

The utterances of any of our public men, speaking in 
their official capacity as servants of the Crown and 
Country, are deserving of consideration next only to 
what must be regarded as settled law. The writer has 
faith in the political morality of our leading statesmen 
to the extent, at least, that no one of them, acting in an 
official or, as may be said, a judicial position — as advisers 
of the Crown, as trustees of the Constitution — would 
permit his judgment to be biased by a mere party spirit, 
or for a temporary party triumph. 

If it be otherwise in Canada, then it is time we were 
governed without party, as that term is now understood. 

Accordingly, all official papers and correspondence, 
both of English and Canadian Ministers while in office, 
bearing on the subject, have been freely used. 

None of the other sources need comment. 

In his task the writer has consulted no one, and asked 
no one^s opinion. It is only fair to state this, as it may 
well happen that in a work which was the joint produc- 
tion of the writer and others, any excellence in it would 
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be attributed to tbexn and tbe defects to bixnself. 
Whatever there is in this book deserving either of 
praise or blame, is attachable to the writer, and to no 
other person. 

It was originally intended to make the work comjilete 
for each Province as to the Executive Departments, and 
to add the Courts of Law thereto. This was abandoned, 
partly because some necessary information from profes- 
sional gentlemen in the other Provinces did not come to 
hand in time, and also because, if rumor be true, a 
description of the Courts in Ontario as they are now con- 
stituted, may not apply for any length of time. 

Some other alterations were made in the plan of the 
work after portions of it were in type. 

The indulgence of the public will have to be asked in 
regard to any errors in this edition. Though in contem- 
plation for some time, it was entirely remodeled and 
re-written within the past two months ; and it was put 
through the press very rapidly. 

The writer acknowledges with pleasure the assistance 
he has received, both in the preparation of the Index 
and otherwise, from Mr. C. L. Mahony and Mr. A. A. 
Archbold, Students-at-Law. 

Toronto, December, 1879. 
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INTEODUCTORY. 



The following pages are intended for the assistance 
of those who are unacquainted with the machinery of 
Government in Canada, and who are anxious to know 
something of its Constitution, its powers and its objects. 
It is not to be expected that within the limits of a few 
hundred pages it could be of assistance to those whose 
attention has already been turned to the subject ; and 
that, therefore, it would be a book to refer to on dis- 
puted or doubtful points of Constitutional Law. It 
will satisfy the expectation of the writer if it can be 
made to fill a want in our schools and colleges, or if it 
sometimes supply information to the legal student on 
points where the lack of Canadian authorship may 
have left him in ignorance. When the elementary 
knowledge contained in the following pages is as well 
known to the youth of this Province as the Geography 
or Grammar taught in our schools, one may reasonably 
hope that an elaborate and exhaustive work on the 
Canadian Constitution may find some writer willing to 
grapple with the subject, and not a few readers who are 
already posted on its fundamental points. The aim of 
this little Hand Book is to furnish such information 
on the manner in which we are governed as every 
student should know, and to furnish it in as plain lan- 
guage as the subject will permit in the hands of the 
Author. 

It is beyond question that in our schools and colleges, 
and even in our universities, nine-tenths of the students 
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and graduates are almost in utter ignorance of any- 
accurate knowledge of the Constitution under which 
they live, or of the machinery of State which makes, 
expounds or carries into execution the law of the land* 
This is certainly to be deplored ; and the cause of it 
lies mainly in the fact that there is no elementary 
Canadian work which is accessible to them, or which is 
made a part of their education. The aim of the present 
work is to place the frame-work of the Constitution of 
Canada before the young public and to draw their 
attention to the process of making laws and carrying 
them into execution. 

The learned reader bearing this in mind need not, 
therefore, expect much more in the perusal of the 
following pages than without which is ignorance indeed. 
What the position of affairs is conceived to be will 
be stated in the writer's conclusion drawn from the 
authorities on the subject; but no speculations will be 
attempted as to the solution of the many difficult 
questions that can, and no doubt will, arise under our 
Constitution. A treatise on these questions must be 
left for other hands, and will then be addressed to a 
different class of readers to that intended to be reached 
by the present one. 

In this connexion it may be necessary at the outset 
to define some terms used hereafter, which may prevent 
any confusion of idesis on the subject. In order to 
obtain an exact notion of a term much used — 
that is the Constitution — the young student is asked 
to regard the people of this country in the light of two 
classes or bodies — the governing body or rulers, and 
the governed. The rulers and the ruled both form 
the people who agree with themselves, or a portion of 
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themselves rather, as to the manner in which they are 
to be governed. This agreement or understanding 
between a people and their masters is their Constitu- 
tion; and so by the Constitution of Canada is meant the 
agreement the people have with themselves as to the 
manner in which the Government of the country is to 
be carried on. Of course, Canada being a dependency 
of Great Britain, any such agreement must have been 
necessarily submitted to and approved of by the 
Mother country — she having a voice in the matter. 
In a free State or Nation, however, the people are the 
source of all power ; and when they determine on the 
manner in which they are to be governed, on their 
Constitution in fact, they are final and supreme judges 
of their own mode of Government. What has been 
said will explain the meaning of another word. Gov- 
emment, which is ambiguous and capable of creating 
much confusion in its different applications. In its 
true and broad sense, Government means the carrying 
out of the Constitution — the task of governing the 
people according to the understanding had with them. 
In Canada, as in England, the task of carrying on the 
Government of the country is, by the terms of the 
Constitution, entrusted to persons called Ministers of 
the Crown, who are collectively called the Government. 
This important body is also styled the Ministry or 
Administration, and sometimes the Cabinet or Cabinet 
Council, but their proper appellation here is the Queen's 
Privy Council for Canada. Reference will be made 
hereafter to the strict use of these terms, it being 
sufficient for the present to state that the Government 
of the country, using Government in its broad sense, is 
carried on by the assistance and on the advice of Privy 
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Councillors, properly so-called. Government being 
effected by laws, these Councillors are responsible for 
all laws that are enacted. They provide means for the 
interpretations of these laws or statutes, and it is their 
duty to see that the laws are carried into effect. These 
are the three functions of Government — its Legisla- 
tive, its Judicial and its Executive functions. So far as 
its judicial functions are concerned, they are carried out 
by means of judges appointed for that purpose. When 
the Privy Council, instead of carrying on portions of 
the Government by means of Judges, administer 
themselves directly, it is called administrative Gov- 
ernment, and is a branch of the Executive. The 
acting Privy Councillors are then usually called the 
Administration from this fact. 

The Privy Council or Administration have, therefore, 
the whole task of Government in their hands ; but in 
every step they take they must have or count on the 
support and approval of Parliament, and especially of 
that portion of Parliament called the Commons, who 
represent and are elected by the people. The Admin- 
istration is answerable to the people through the Com- 
mons, and this is what is meant by Responsible or 
Constitutional Government. When an Administration 
does not govern the people as they want, the people 
can turn them out of office at the next elections, and 
send in Commoners to support an Administration in 
accordance with the popular will. A double safe-guard 
in Canada is that the persons composing the Adminis- 
tration must either be Senators, or must be elected as 
Commoners, in order to entitle them to fill the position 
of members of the Administration. 
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The science or the art which treats of the government 
or the administration of the national or public affairs 
of the Country is called Politics. 

The policy or acts of any particular Administration, 
when viewed as beneficial to the country or otherwise, 
are called Politics also, but more properly Party Politics- 
It is a discussicJn and criticism on tiie Administration, 
and on its supporters— the party in power, the ruling 
party, usually upholding their acts ; and the party not 
in power, the Opposition, being adverse thereto. 

These short definitions, it is to be hoped, will not 
be considered out of place before the subject in hand 
is taken up. No attempt is made at elaborate exact- 
ness in defining these terms ; all that is intended is to 
give a comparatively correct notion of them without 
misleading the reader. 

In order to prepare the student for viewing the 
Constitution of Canada as it is, a chapter will first 
of all be devoted to what it has been in some of its 
previous phases of existence. 



CHAPTEE I. 

SKETCH OF OUR CONSTITUTIONAL HISTORY. 

Up to the middle of the last century nearly 
the whole of North America was owned partly 
by England and partly by France. England 
lost a large portion of her possessions by the 
revolt of the thirteen colonies in 1776, when 
the Declaration of Independence of what are 
now the United States was signed, and these 
colonies severed their connexion with the Mother 
Country. Prior to this, in 1760, France lost 
her Dominion in the New World, not to the 
Colonists, but to the English, who captured 
Quebec ; and this French territory the English 
yet retain, and is included in the Dominion of 
Canada of to-day. The inhabitants, numbering 
between sixty and seventy thousand, were mostly 
French Canadians. For three years the Colony 
was governed under military rule of the Eng- 
lish, but the French laws were administered. 
Canada being a colony by cession, its new mas- 
ters had a right to impose sucH laws on it as 
they chose, subject to any treaty that might be 
had between the contending parties. In Feb- 
ruary, 1763, the Treaty of Paris was signed : and 
by it Canada, with all its dependencies, was 
ceded to Great Britain. By a proclamation in 
October following, Quebec was to have a Governor 
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in the person of General Murray. Promise was 
made for the summoning of a General Assembly 
to aid in the government of the Province ; but 
this promise was in reality a dead letter, as no 
Assembly was ever called. 

The Governor and his Council administered 
English laws to a Colony of French Cana- 
dians, and great dissatisfaction was the result. 
In 1774 the Colonists presented petitions in 
England for the redress of their grievances. 
In that year the Quebec Act was passed, which 
made matters far worse. The Royal Procla- 
mation of 1763 was revoked, and so the French 
laws were left in force, except as to criminal 
matters, upon which the law in England was 
to rule. An Advising Council, whose ordi- 
nances were binding, except as to the impo- 
sition of taxes or duties other than for public 
roads and buildings, was organized; but no 
Assembly, to be elected by the people, was 
granted in this Act. The Council consisted of 
not more that tWenty-three members, and every 
ordinance made by them was subject to be dis- 
allowed by the King. The Quebec Act, denying 
the Colonists any share in their own Govern- 
ment, was disliked by the Canadians and other 
North American Colonists; and, indeed, it was 
one of the Acts of the Mother Country which 
drove the latter to assert their independence. 
Canada, however, remained loyal to Great Bri- 
tain, though not without frequent murmurings 
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at the irresponsible Government under which 
the Colony was ruled. In 1776 the other British 
Colonies broke away from Great Britain and 
formed themselves into the United States, as 
has been already mentioned. 

It was not till 1791 that England became 
alive to the importance of conciliating the 
Canadians, and of granting them a Constitu- 
tion under which they could have a share 
in their own government. In that year what 
is known as the Constitutional Act (31 Geo. 
III., cap. 31) was passed, and in it the 
Quebec Act was repealed and a Constitution 
granted to Canada. By its provisions the Pro- 
vince of Quebec was divided into Upper and 
Lower Canada for the English and French 
settlers. The boundary between the Provinces 
was then determined, and remains the same till 
the present day. Ample machinery for the gov- 
ernment of each Province was provided in the 
persons of Lieutenant-Governors, Houses of 
Assembly, and Legislative Councils. The Lieu- 
tenant-Governor appointed the members of the 
Council ; the people elected the members of the 
Assembly. In Upper Canada the Legislative 
Council was composed of not less than seven 
members, who held their seats for life. The 
members of the Legislative Assembly in Upper 
Canada held office for four years. In Lower 
Canada the Legislative Council was composed 
of not less than fifteen members ; the Legisla- 
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tive Assembly of thirty members. The Houses 
sat every year, and before any measure became 
law it was necessary that it should be approved 
of by the King. 

The first Legislature for Upper Canada, under 
Lieutenant Governor Simcoe, met on the 18th of 
September, 1792, at Niagara. All the procedure 
of the British Parliament was imitated as nearly 
as could be by a very young colony, and in the 
very unpretentious log building provided for the 
assembled legislators. Certainly no Provincial 
Legislatures so nearly approached in constitution 
the pattern from which they were taken as the 
mimic Parliaments of Niagara and Quebec under 
the Constitutional Act of 1791 ; for their Lieut. - 
Governors and Commoners were scarcely any less 
than those of the present day — their Legislative 
Councillors were more than our Senatorial dig- 
natories. A hereditary right to sit in the House 
was in some cases recognized, similar to the 
Peerage in England, though this transplanting 
of aristocracv did not seem to thrive in a new 
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applied to British subjects. This Act is more 
important, however, in a legal than in a constitu- 
tional point of view. Several other important 
Acts were passed in the first session, notably the 
one abolishing slavery. 

The Act of 1791, thougli in a great measure 
remedying the diflSculties that two races offer to 
the legislator, was only a step towards self gov- 
ernment. Notwithstanding the assumptions of 
Parliamentary power the Provincial Legislatures 
possessed little of the omnipotence of even a 
Colonial Parliament. The power of disallowance 
in the King was in theory at all events a possible 
check on the most popular Act emanating 
from the Colony, and in practice it gave rise to 
murmurings and discontent. The Lieutenant 
Governor and his appointees, the Legislative 
Council, were in effect the disallowing parties ; 
and it became a question who should govern the 
Provinces — the members of the Assembly elected 
by the people, or the irresponsible advisers of 
the Crown. 

This form of our Constitution lasted for fifty 
years in Upper Canada, but was suspended in 
the lower Province at being found impossible 
for the two houses to work harmoniously. The 
struggle for Eesponsiole Government, which cul- 
minated in deeds of violence in both Provinces 
began earl}' in both. It was not, however, till 1838 
in Upper Canada that the Home Government . 
took steps to remedy the existing evils. Then the 
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British Government again took up the question 
of Colonial Government, and what was called the 
Union Act of 1841 was passed, by which Upper 
and Lower Canada were united into one Colony, 
with one Legislative body for both Provinces. 
Under the new Constitution given by this Act the 
benefits of Responsible Government were accorded 
for the first time to British Colonists in America. 
Laws for both Provinces were enacted in a 
Legislature which sat alternately in Toronto and 
Quebec — sixty-two members representing each 
Province. Of these 42 were elected by the people, 
and 20 appointed by the Crown as Legislative 
Council. After fifteen years experience of this 
form of representation a new feature was intro- 
duced . The Provinces wQ^e divided into electoral 
districts — 48 for each — and a representative 
elected for each district, twelve to go out at the 
end of every two years. This gave only partial 
satisfaction ; and besides, a number of things 
occurred to make the problem of discovering a 
suitable Legislature for the Provinces difficult of 
solution. The differences of race, of religion, 
were as frequently difficulties in the way of 
harmonious government as at any time since the 
cession. The seat of Government was also no 
trifling matter of arrangement. Up to 1844 it 
was part of the time in Toronto and in Kingston. 
After 1849, when it was removed from Montreal, 
the Legislature sat alternately at Toronto and 
Quebec. 
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In 1857 the project of Confederating the British 
possessions adjoining the Ganadas was taken up. 
After a number of conferences and resolutions 
four out of six Provinces agreed to a union on 
a federal basis, which came into force in July, 
1867. The object of the following pages is to 
give some idea of the details of the new .Consti- 
tution under the British North America Act of 
1867. It is the sixth change that has taken 
place for the old Colony of Canada since 1760 : 

1. Military Government of General Murray, 17601 764 

2. Civil Government by Governor and Council, 1764-1 774 

3. Government under the Quebec Act 1774-1791 

4. Government under the Constitutional Act, 1791-1841 

5. Government under the Union Act 1841-1867 

6. Government under the B. N. A. Act 1867 

No references could fairly be made here to the 
negotiations and conferences which led up to the 
Union of 1867. The result was a new departure 
in Colonial Government — the Provinces, retaining 
control over a great part of their Local concerns, 
were federally united into one Dominion or 
Colony, which legislated for them on all other 
subjects. 

Of the constitutional history of Nova Scotia 
and New Brunswick, prior to their admission 
into the Federation of 1867, but little need be 
said. Nova Scotia, formerly Acadia, was a Pro- 
vince of France up to 1713, when it was ceded 
by the Peace of Utrecht to Great Britain. In 
1758, a Constitution was granted it ; and by it a 
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Governor, a Legislative Council, and a Legis- 
lative Assembly, made laws for the Province. 
Nova Scotia comprised also the Island of Cape 
Breton. New Brunswick, prior to 1784, was also 
part of this Colony. The first Legislative 
machinery of New Brunswick was similar to 
that of- Nova Scotia, except in the peculiarity 
that the Executive Council of the Lieutenant- 
Governor, consisting of twelve members, pos- 
sessed Legislative capacity. The Constitution of 
these Provinces remained the same after the 
passing of the British North America Act, 
except as to certain points noticed hereafter. 

Prince Edward Island was taken possession of 
by the English in 1758. After the treaty of 
Paris the Island and Cape Breton were annexed 
to the Government of Nova Scotia, and after- 
wards separated. The Island had the same form 
of Government, prior to its admission into the 
Federation of the Provinces in 1873, as Nova 
Scotia.* 

The Governor of Canada was Captain Gene- 
ral of British America, but did not interfere with 
the administration of the other Colonies. These 
were presided over by what were called Lieu- 
tenant-Governors, though they were governors in 
everything but name, being commanders-in-chief 
within their provinces and taking precedence next 
after the Governor of Canada, t 

* See Clark' a Colonial Saw. McGregor on British America. Howard's 
Colonial Law. 

t See McGregor's British America. 
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British Columbia and Vancouver's Island were 
formerly part of the Hudson Bay Territory. 
The latter in 1848 was assigned to the Company 
for ten years, and about the end of that time it 
and the mainland were taken away from the 
Hudson Bay Company and formed into separate 
Colonies. In 1866 they were united under one 
administration. Previously in 1863 a Eoyal 
Governor was sent out and a Government formed, 
one half of the advising Council being composed 
of Government officials and the other half elected 
by the people of the Colony.* 

Manitoba and the North- West Territories had 
no separate political existence before forming 
part of Canada. They were portions of Prince 
Eupert's Land, ceded to Canada by the Home 
Government. 

* See Macfie's British Columbia, Macdonald's British Columbia, or 
Bournes' Story of our Colonies. 



CHAPTEE II. 

THE FEBEBAL SYSTEM OP GOVERNMENT IN CANADA. 

The Constitution under which we in Canada 
live and are governed is a new departure in the 
history of Colonial Government. We have 
glanced over the various experiments made by 
the Provinces now composing the Dominion of 
Canada in the solution of satisfactory govern- 
ment ; and they are generally seen to be com- 
posed of a Governor, a Legislative Council, and 
a Legislative Assembly for each Colony or Pro- 
vince. Most of these Colonial possessions were 
heretofore all outlying fragments of the Empire, 
with no cohesion and no nationality, with noth- 
ing in common except the tie to the Mother 
Country. The scheme of uniting the Provinces 
had been long in contemplation. It was felt 
that at least everything which they had in com- 
mon might well be decided in one central legis- 
lature ; and that if one body could not direct all 
the affairs of the different Provinces, they could 
manage such interests as were not antagonistic. 
The example of a great and prosperous Eepublic 
was at hand as evidence of the success, or at 
least the possibility of a Federacy, where each 
State managed its own local concerns, but dele- 
gated certain powers to a Central Government, 
to be held and exercised by them in trust for the 
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whole Union. There were, on the other hand, 
the traditions of the Government of Great Bri- 
tain, which are the inheritance of all her present 
and past Colonies. The present Constitution 
is the result — the unintentional result, perhaps 
— of a Federal system somewhat analogous to 
that of the United States, so far as the distribu- 
tion of legislative power is concerned, and yet 
being very different from it in the underlying 
principle of its Constitution. Like the States of 
the Union, the Provinces of the Dominion are 
united for some purposes, and separated for 
others. There is a federacy — a union for mat- 
ters of general and, one might say, national 
interest; there is a separation for matters of 
local or internal interest. 

This, however, is probably the only point of 
resemblance between Government in Canada and 
in the United States ; and it will be seen pre- 
sently that there is a great difference even in the 
distribution of these powers. The study of the 
United States Government becomes somewhat 
useful in regarding our own, which is indeed a 
a mixture of British principles and of Institutions 
unknown in the British Constitution, but familiar 
in the United States. 

A Eepublican form of Government, such as 
exists in the United States, has in theory little 
in common with the British form of Government. 
The similarity of President, Congress and Ee- 
presentatives at Washington to the Queen, Lords 
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and Commons at London is apt to be misleading. 
The theory of Government is totally different in 
each, and the distribution of power to Local and 
Central Legislatures has no counterpart in Great 
Britain. The fact that the Government of 
Canada has Local Legislatures and one central 
one, and is in principle the same as the Govern- 
ment of Great Britain, makes a consideration of 
both forms necessary to a Canadian student. It 
is mainly in reference to the distribution of 
Legislative power that a study of the United 
States is of value, although our Judiciary has 
functions very analogous to theirs in regard to 
questions of Constitutional Law. 

The principle of English and Canadian Govern- 
ment is theoretically that the Sovereign is the 
source of power. The Queen is the head of the 
Parliament, or chief legislative power ; the exe- 
cutive, power is vested in her, and the judicial 
power emanates from her as Chief Magistrate 
of the nation. The Sovereign is the apex — the 
summit of the triple power. Practically the 
House of Commons in England controls the 
Parliament or legislative power, directs the exe- 
cutive and appoints the judiciary — the Sovereign 
being satisfied with the leader in the House of 
Commons. So far it is the same in Canada. 

In the United States the powers are divided 
up, and do not point to any one source. The 
Executive Government is vested in the President ; 
and unlike the British Sovereign, he exercises 
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it personally and is a real power in himself. 
The Legislative power is possessed by the Senate 
and the House of Bepresentatives, and the Judi- 
ciary is vested in the Supreme Court of the 
United States and in the other Congressional 
Courts throughout the Union. 

It may be safely said that the Executive power 
is the same here as in England ; the Legislative 
and Judicial powers are more nearly allied to 
those exercised in the United States, although 
the source of both is different. 

First, as to the Legislative power : 

When the present Constitution of the United 
States was formed, one theory at all events in 
regard to the distribution of Legislative power, 
was that the separate States of the Union sur- 
rendered to the United States Government a 
portion of their sovereignty, and retained all 
the residue of it to themselves. This portion 
was given to the Central Government absolutely 
and irrevocably. The Local Governments kept 
the reserved powers to themselves — the Central 
Government was one of enumerated powers. 
Every power not expressly given to the Central 
Government was reserved to the Local Govern- 
ment. The powers of both were derived from 
the same source — the people — and it would 
require the people to act before these powers could 
be altered. 

The action of the Separate Colonies of Great 
Britain, which now form Canada, was somewhat 
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similar ; but the principle of surrendering their 
Legislative powers is just the reverse of what it is 
in the United States. The Provinces surrendered 
all their Legislative powers to the Central 
Government, reserving for themselves the power 
to Legislate on certain specified subjects. With 
us the enumerated powers are with the Local 
Governments ; the reserved powers are with the 
Central Government. Every power not expressly 
given to the Provinces is given to the Dominion 
of Canada. Both powers were derived from the 
same source — ^the British Legislature ratifying 
the will of the people of Canada — and these 
powers cannot be altered but by that same 
power. 

In framing both Constitutions the grand prob- 
lem was to divide up the powers between the 
Local and Central Legislatures in the best pos- 
sible way for the country. If the Local Govern- 
ments got too much power there would be little 
use in a Federacy — the Central Government 
would be a shadow — a useless piece of expensive 
machinery. If the Central Government got too 
much, there would be a cry that local independ- 
ence was gone — that it would be as well to have 
one Government only — that the Local Legisla- 
tures were mere municipal bodies with but few 
powers and of little importance. The division 
of the legislative power by the fathers of Con- 
federation in Canada has not been the cause of 
discontent or jealousy. The reserved powers 
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were properly left to Canada, as well as all mat- 
ters of general interest and matters in which 
uniformity in legislation is desirable. The Pro- 
vinces have not complained of an unequal dis- 
tribution ; and if there is anything to complain 
of, they may blame themselves. The Dominion 
and the powers of its Parliament are the creation 
of the Provinces. They allotted the distribution 
before the Dominion existed. 

Second, as to the Judicial power : 

The duties of the Canadian Courts are rela- 
tively of more importance than those of the Bri- 
tish Courts. In England the powers of the 
Legislature are, so far as human power can be, 
omnipotent. Its acts are superior to judicial 
interpretation, so far as the question of their 
constitutionality is concerned. In Canada the 
Com'ts are in a different position. Its humblest 
tribunal may declare an Act of Parliament un- 
constitutional, and may refuse to follow it. 
There can be no restraint put upon the due 
exercise of the judicial power by any authority, 
Dominion or Provincial; for that would be to 
place these bodies above the law which created 
them ' and granted"^ them powers which are not 
absolute, and which no legislation of theirs can 
make so. * 

A Provincial Legislature may trench in the 
limits of the Dominion, and the Parliament of 
Canada may usurp local rights. In either of 
these cases the courts must declare whether the 

* Begina v. Taylor, Mr. Justice (now Chief Justice'^ "WiXaovv. 



22 Mamml of Government in Canada. 

legislative bodies have transcended their powers, 
and may declare acts of this nature unconstitu- 
tional and void. 

A similar judicial power exists in the United 
States. The Supreme Court is the most im- 
portant judicial tribunal in the world. It is the 
supreme arbiter of the nation under the consti- 
tution. 

A- consideration of the foregoing will give some 
idea not only of the difficulty of forming a right 
notion of the complicated system of government 
in its different divisions that obtains amongs* 
us, but will also furnish us with a proper notion 
of the importance of Canada presiding over her 
Provinces and Territories. 

*' Canada,'* says one of her most distinguished 
statesmen, **is not merely a Colony or a Pro- 
vince. She is a Dominion composed of an 
aggregate of seven large Provinces, federally 
united under one Imperial charter, which ex- 
pressly recites that the Constitution is to be 
similar to that of the United Kingdom. Nay, 
more ; besides the power with which she is 
invested over a large part of the affairs of the 
inhabitants of the several Provinces, she enjoys 
absolute power of legislation and administration 
over the people and Territories of the North- 
West, out of which she has already created one 
Province, and is empowered to create others, 
with representative institutions.'* * 

* Hon. E. Blake, Minister of Justice, to the Earl of Carnarvon, 1876. 



CHAPTER III. 

THE CONSTITUTION OP CANADA. 

The Imperial Act, known as The British North 
America Act, 1867, settled and defined the 
present Constitution of Canada. For several 
years previous to that date, as has already heen 
intimated j the question of uniting portions of 
the British possessions in America was actively 
discussed. After a number of concessions from 
all parties the points of agreement were laid 
before the British Parliament, and a written 
Constitution drafted thereon. The late Province 
of Canada, comprising Upper and Lower Canada, 
and the Provinces of Nova Scotia and New 
Brunswick were federally united into one 
Dominion — Canada — under the Crown of the 
United Kingdom of Great Britain and Ireland, 
with a Constitution similar in principle to that 
of the United Kingdom. By it one Parliament, 
consisting of the Queen, an Upper House, styled 
the Senate, and the House of Commons, was 
given to Canada. The Executive power of and 
over Canada was continued, and is vested in the 
Queen. A Privy Council to aid and advise in 
the Government of the country was established, 
and an oflScer styled the Governor-General, who 
possesses all the powers, authorities and func- 
tions of our former Governors, so far as they can 
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apply under the Act, represents her Majesty 
the Queen, and carried on the Government in 
her name and on her behalf. The Senate was 
a body appointed by the first Governor-General, 
and intended to be as permanent as in the 
nature of things they could well be. The mem- 
bers of the House of Commons were to be elected 
by the votes of the people as their representa- 
tives. These three constituent elements of our 
Parliament, corresponding to -the Queen, Lords 
and Commons in England, are to be expected, 
when it is remembered that the principle of the 
Colonial and Imperial Parliaments was intended 
to be the same. Here, as in England, the chief 
Executive Power is declared to be vested in the 
Queen, but limited by the two houses of Parlia- 
ment. The basis of the British Constitution is, 
that the power of making, abrogating, changing 
or explaining its laws belongs to Parliament 
alone. Bearing in mind the power of disallow- 
ance lodged in the Governor-General and in the 
Queen, there is no doubt but that the Canadian 
Parliament has, under its Constitution, a parallel 
authority. Neither in England nor here does 

. the Legislative power reside in the Crown, 
though the latter possesses the whole power of 
carrying out the laws. The desire of the guar- 
dians of both Constitutions is said to be to keep 
the exercise of the Legislative and Executive 
powers as distinct as possible from each other. 

' In effect, however, they are linked together, as 
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will be seen hereafter. The power of the Crown 
being limited by its Constitutional advisers, 
the form of Government is called a limited 
Monarchy. The power of the Crown in England 
was declared in 1688 to be derived from a con- 
tract with the people. The people owe allegiance 
to the Crown, and the Crown grants protection in 
return. The Crown represents the nation — is 
supreme Magistrate, appoints judges, distributes 
honors, receives and sends ambassadors, makes 
treaties, declares war, summons and dissolves 
Parliament. But all acts of the Crown must be 
advised and transacted by ministers responsible 
to the people, and the King or Queen must 
govern according to law,* 

In Canada the Royal Authority is the same as 
in England — Royalty here acting through a 
representative. The contract with the people in 
the Constitution is traceable to the cession of 
Canada by the Treaty of Paris in 1763, and re- 
acknowledged in various ways since, chiefly by 
the Act of Confederation, which was the work of 
the people's representatives. But the functions 
of a Governor-General, though representing 
Royalty, are more restricted than those apper- 
taining to Royalty itself. His duties do not 
involve many international offices — he has no 
ambassadors to send, and Canada as a Colony 
has none to receive. There are no treaties to be 
made nor wars to be declared ; but it is probable 

* Cox^s British Commonwealth. 
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that all the prerogatives of Eoyalty necessary to 
a Colony are exerciseable by him, and attached 
to his person and office. 

The Senate, though corresponding largely to 
the House of Lords in England, yet differs in 
many respects from the latter body. The 
absence of a titled aristocracy in Canada, to 
which the members of our Upper House may be 
supposed to belong, is one chief feature. The 
duration of their Patents, the limit to the term 
of holding office, the restriction as to their 
numbers, the absence of judicial functions, are a 
few of the points of difference between them. 
The chief uses of both bodies may be said to be 
the same — to prevent hasty legislation, and be in 
composition a body fearless of wrathful consti- 
tuents and an equipoise to preserve the balance 
of the Constitution. 

The third estate in the realm, the Commons, 
has fewer points of dissimilarity than either of 
the other two. The Commons, under a constitu- 
tional form of government such as we possess, 
are the important part of Parliament. The 
Privy Council, if not mainly of their number, 
report in their House as to the manner of con- 
ducting tl]e Government. The supplies for 
carrying on all government originate with them. 
They are in fact the people — the supreme ruling 
power. 

With us, as in England, the concurrence of 
these three elements of Parliament is necessary 
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to every measure. All must act in concert in 
order to produce a law. If the Lords in England 
should refuse to act harmoniously with the 
Commons, new Peers of the realmcould be created 
in accord with the popular wish. If the Com- 
mons could not agree with the Lords, the former 
could be dissolved and new members elected by 
the people. But the last power would generally 
be found to be with the Commons, who have 
virtually, in England at all events, the deter- 
mining of the la win their own hands. In Canada, 
in case a deadlock were to occur between the 
Senate and the Commons, there could very well 
arise cases for which no remedy is at hand. 
The number of Senators cannot be increased but 
by a very small number, which may be still too 
small to command a majority ; and if the Com- 
mons and Senate remained obstinately in 
opposition to each other the Government could 
not go on. It would be necessary to have an 
Imperial Act passed to make legislation possible 
and the work of Government continue. 

In case the Senate and Commons agree. Bills 
may be reserved by the Governor-General for 
the signification of the Queen's pleasure, or he 
may withhold the Queen's assent. Our position 
as a Colony gives rise to the former case. The 
latter has no counterpart, in practice at least, in 
England. There, if a Bill be passed in the 
Lords and Commons, the Queen does not now 
refuse her assent thereto, the power of veto 
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having fallen into disuse. Here, if a Governor- 
General refused the Queen's assent to a Bill, it 
would be equivalent to an intimation to the 
Ministry to resign — that he refuses to take their 
advice. While possessing the undoubted right 
to refuse the Queen's assent to any Bill, a Cana- 
dian Governor-General will scarcely ever refuse 
the Queen's assent, but adopt the other course 
of reserving it for Her Majesty's pleasure in the 
event of its being objectionable. 

The peculiar feature of the British Constitu- 
tion in its Cabinet, or Privy Council, has been 
already noted. The Privy Council would seem 
to mean the present and past advisers of the 
Crown. In practice, however, the past advisers, 
who are usually in Opposition, do not tender 
advice till called upon in a change of Ministry. 
The Cabinet Council here, as in England, means 
the Ministry or Administration for the time 
being — the Government, in fact, of the day. 

The task of Government is carried on by an 
Administration so long as they can command a 
majority in the two Houses of Parliament, and 
are the choice of the Crown. This is what is 
' meant both in England and here by responsible 
government. Parliament here has no judicial 
functions, nor does any of its branches form an 
Appellate Court, as in England. When a change 
of Ministry occurs by the action of Parliament, 
its action is administrative. The functions of 
Canadian Parliaments otherwise are mainly 
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legislative, and in this respect the Parliament of 
Canada is limited to certain specified subjects 
under the Constitution. 

These will be referred to hereafter. In Great 
Britain the Parliament is the supreme ruling 
power — it represents the sovereignty of the 
British people. 

In all Colonies there is a division of the sov- 
ereign power, part of it being exercised by the 
Colonial Legislature and the remainder by the 
Imperial Legislature. In Canada there is a 
threefold division of sovereignty — part of it 
Imperial, part Canadian, and part Provincial. 
These, although they all exist and are exercised 
within the same territory, are yet separate and 
distinct sovereignties acting separately and 
independently of each other within their respec- 
tive spheres.* 

Every subject proper to be legislated for in 
Canada falls either within the sovereignty of the 
Provinces or of the Dominion. In two instances, 
that of Immigration and Agriculture, it may 
fall within both. In matters where Imperial 
interests are in question it is likely to fall within 
neither. 

Other points of difference in the Constitutions 
are mainly in details, and arise from difference 
of position. The English Constitution is for the 
most part unwritten. Some few of the great 
props, such as the Magna Charta, the Bill of 

* See Cooley on Constitutional Limitations. 
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Bights, the Act of Settlement, are embodied in 
Acts of Parliament with the other laws of the 
land. 

The Dominion has, in fact, a written and de- 
fined Constitution, but it is not limited by it. It 
possesses powers which are neither defined nor 
limited, excepting by the Confederation Act and 
the Imperial Statute 28 and 29 Vic, ch. 63. 
It has general sovereignty in all matters but 
those in which it is expressly excluded, or in 
which, from the inherent condition of a depend- 
ency, it is necessarily and impliedly restricted.* 

♦Mr. J. (now C. J.) Wilson, Regina v. Taylor, 36 U. C. R. 
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CHAPTER IV. 

THE PAELIAMENT OP CANADA-— BOYAL AUTHORITY. 

The j&rst constituent element of the Parlia- 
ment of Canada is not only in principle, but is 
in realit3^ the same as the first element of the 
Parliament of the United Kingdom. This is the 
King or Queen of Great Britain and Ireland, who 
is the first estate in the realm. 

In Canada the King or Queen is represented 
by a Governor-General, who is appointed by the 
Secretary of State for the Colonies. He holds 
office during the pleasure of the Sovereign of 
Great Britain ; and in the event of the Sovereign's 
death, for six months after that date, in case no 
new appointment is made. An administrator or 
other officer may be appointed to carry on the 
Government of Canada on behalf of and in the 
name of the Queen, and all the provisions of 
the Confederation Act, in reference to the 
Governor-General, apply to such administrator, 
or under whatever other title he may be known. 
The Queen may authorize the Governor-General 
to appoint any person or persons jointly or 
severally to be his Deputy or Deputies, within 
any part or parts of Canada, and the Governor- 
General may assign to such Deputy or Deputies, 
to exercise during his pleasure, such powers, 
functions and authorities of the Governor- 
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General as the latter may deem necessary or 
expedient to assign to him or them, subject to any 
limitations or directions expressed or given by 
the Queen. Any such appointment, however, 
does not affect the powers, authorities and 
functions of the Governor-General himself. 
The death of the Governor does not dissolve 
the Parliament. It is called to consult with the 
Queen, and not with him ; and there might be 
ten Governors during the reign of one Queen, 
with the same Parliament assisting at the last 
as well as the first. He is not the caput princi- 
pium et finis of the Colonial Constitutions.* 

The Governor General chooses and summons 
his Privy Councillors, and removes them when 
the Government of Canada requires it. 

He also summons in the Queen's name, by 
instrument under the Great Seal of Canada, 
persons of necessary qualifications for Senators. 
At the time of the Union of the Provinces in 
1867, Lord Monck, the first Governor General of 
the Dominion of Canada, inserted the names of 
the Senators in the Queen's Proclamation of the 
Union of the four Provinces. Any additional 
Senators are hereafter to be summoned by the 
Governor-General; and whenever a vacancy 
happens in the Senate by resignation, death or 
otherwise, the Governor-General fills the vacancy 
by new appointments of qualified persons. 

He also appoints a Speaker to the Senate, and 

* Chalmer's Opinions. 
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may remove and appoint another in bis place. 
The Spealcer must be a Senator; and in tbis 
particular tbe Senate, as to tbat officer, differs 
somewbat from tbe Speaker of tbe House of 
Lords in England, wbo is not necessarily a Peer 
of tbe realm — or member of tbe House of Lords. 
But in case be is not a Peer, be is not entitled to 
vote or take part in tbe debates in tbe House. 

Tbe Governor-General summons and calls / 
together tbe House of Commons in tbe Queen's / 
name, and may dissolve tbe same witbin tbe \ 
period of five years from its commencement. 
Independent of tbis statutory provision tbe 
prerogative right in relation to the dissolution of 
General Assemblies is at least as extensive in tbe 
Colonies as it ever was in England. In respect 
to tbe English Parliament and tbis prerogative 
of the Crown, whatever tbe extent of it may be, 
every Governor by bis Commission is empowered 
to exercise in bis particular Province.* • 

He is empowered to assent in tbe Queen's 
name to Bills passed in both Houses. He may 
also refuse tbe Queen's assent to such Bills, or 
he may reserve tbe Bill for tbe signification of 
the Queen's pleasure. He also, when the Queen's 
pleasure is signified on a reserved Bill, declares 
by Speech or Message to tbe Houses, or by Pro- 
clamation, tbat it has received tbe assent of tbe 
Queen in Council. Copies of aU BiUs assented 
to are sent to one of tbe Secretaries of State, and 

^ Chalmer's Opiniong. 
8 
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may be disallowed at any time within two years. 
He must reconmiend to the House of Commons 
all money bills. He originates no measure, and 
by himself has no Legislative powers. He has 
a negative voice only in the Legislature. 

The Governor-General appoints the Judges for 
the Superior, District and County Courts, except 
the Judges of the Probate Court in Nova Scotia 
and New Brunswick, and may remove Judges of 
the Superior Courts on address of the Senate 
and House of Commons. He has also, until the 
Parliament of Canada otherwise provides, the 
appointment of such officers as may be deemed 
necessary and proper for the effectual execution 
of the Confederation Act. An appeal lies to the 
Governor- General in Council from any act or 
decision of any Provincial Authority in reference 
to Separate or Dissentient schools in relation to 
Education affecting the rights and privileges of 
any supporters of Separate or Dissentient schools. 
Jn case Provincial law seems to the Governor- 
General in Council requisite for this purpose, and 
that it is not made by the proper authorities ; or 
in case the proper Provincial authorities do not 
duly execute the directions of the Governor-Gen- 
eral in Council in any such appeal, the Parlia- 
ment of Canada may legislate thereon% 

The Governor-General in Council appoints a 
Lieutenant-Governor for each Province under 
the Great Seal of Canada, and may appoint an 
Administrator to execute the office and functions 
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of Lieutenant-Govemor during the absence, 
illness or other inabilities of the latter ; and the 
Governor-General* may remove a Lieutenant- 
Governor within five years from his appointment 
on assigning cause for such removal. The Gov- 
ernor-General in Council may disallow acts of a 
Provincial Legislature within one year after their 
enactment in the same way as the disallowance 
of an act of the Parliament of Canada is signified 
in England, except that in the latter case two 
years are allowed to pass instead of one. 

The power of the Governor-General in Coun- 
cil to disallow a Provincial Act is as absolute as 
the power of the Queen to disallow a Dominion 
Act, and is in each case to be the result of the 
exercise of a sound discretion, for which exercise 
of discretion the Executive Council for the time 
being is, in either case, to be responsible, as for 
other acts of Executive Administration, t 

The twelfth section of the British North 
America Act relates to the general powers of the 
Governor-General, and is as follows : 

* In some parts of the Act of 1867 certain powers are given to the 
Oovemor General in Council, and in other parts to the GhDvemor General, 
omitting the words in Council. This arose, it is said, from adopting the 
language of older Acts under which the Governor General had unmis- 
taJjceable powers apart from or independent of his Council Before the 
era of Besponsible Government in Canada the Governor General by him- 
self had large administrative powers, and the phrase (Governor General 
had a different significance from what it has now. The Council was then 
an irresi>onsible body ; so long as they agreed with the Boyal representa- 
tive they cared little for the popular element. The popular element now 
controls the Council, and it is apprehended that any acts of a Ghovemor 
General for which an existing Ministry is to be called to account by the 
people, must be done on the advice of his Council, no matter whether so 
expressed or not. See Sir John A. Macdonald's letter to Sir Michael 
Hicks Beach on the LeteUier question, and the Hon. Edward Blake on 
the Boyal Instructions to Lord Dufferin as to exercise of Prerogative of 
Pardon by a GK>vemor GeneraL 

t Per C. J. Harrison in Leprohon v. Ottawa, 40 U. C. B. 
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^ All Powers, Authorities, and Functions which, imder 
any Act of the Parliament of Great Britain, or of the 
Parliament of the United Kingdom of Great Britain 
and Ireland, or of the Legislature of Upper Canada, 
Lower Canada, Canada, Nova Scotia or New Brunswick, 
are at the Union vested in or exerciseable by the 
respective Governors or Lieutenant-Governors of those 
Provinces, with the Advice, or with the Advice and 
Consent, of the respective Executive Councils thereof, 
or in conjunction with those Councils, or with any num- 
ber of Members thereof, or by those Governors or 
Lieutenant-Governors individually, shall, as far as the 
same continue in existence and capable of being exer- 
cised after the Union in relation to the Government of 
Canada, be vested in and exerciseable by the Governor- 
General, with the Advice or with the Advice and Con- 
sent of or in conjunction with the Queen's Privy Council 
for Canada, or any Members thereof, or by the Governor- 
General individually, as the Case requires, subject never- 
theless (except with respect to such as exist under 
Acts of the Parliament of Great Britain or of the Par- 
liament of the United Kingdom of Great Britain and 
Ireland) to be abolished or altered by the Parliament of 
Canada.' ' 

The Acts of the Parliament of Great Britain 
which could relate to this subject are 14 Geo. 
III., cap. 83, and 81 Geo. III., cap. 31, both of 
which have ah-eady been referred to as the 
Quebec Act of 1774 and the Constitutional Act 
of 1791. 

There is nothing in the Quebec Act further 
than repealing the Proclamation of October, 
1763, as to the Provisional Government and all 
the powers and authorities given to the Gov- 
emors. 
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In the Constitutional Act, 1791, there is for 
the first time a Governor or Lieutenant-Governor 
given to the Provinces of Upper and Lower 
Canada, into which the former Province of 
Quebec was divided. The powers of the Gov- 
ernor or Lieutenant-Governor under this Act 
were as follows : 

(1) Bills passed by the Legislative Council 
and Assembly of the Provinces were, before 
becoming law, to be assented, to by His Majesty, 
or, in his name, by the Governor or Lieutenant- 
Governor of the Provinces. 

(2) It was lawful for His Majesty, by instru- 
ment under the sign manual, to authorize and 
direct the Governor or Lieutenant-Governor to 
summon fche members of the Legislative Council 
— seven in Upper Canada and fifteen in Lower 
Canada — and also such other persons to the 
Council as he may think fit. 

(3) It was lawful for him to summon and call 
together the Legislative Assembly. 

(4) It was lawful for him to divide the Pro- 
vinces into Districts, to appoint Returning 
Oflficers and the time and place of holding elec- 
tions. 

As to assenting to Bills, he declared such 
assent according to his discretion, but only sub- 
ject to the Act. He could withhold his assent, 
or reserve it for His Majesty's consideration. 

A feature of this Act is that the Royal instruc- 
tions to three of the former Governors — Guy 
Carleton, Sir Frederick Haldimand and Lord 
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Dorchester — in reference to tithes and the sup- 
port of clergy were incorporated into the Act. 

The Union Act 8 & 4 Victoria, cap. 85 (1840), 

an Act of the Parliament of Great Britain and 

Ireland, has two sections bearing upon this 

subject. Sec. 40, as to the Authority of the 

Governor, is as follows : 

" Nothing herein contained shall be construed to limit 
or restrain the exercise of Her Majesty's Prerogative in 
authorizing, and notwitj^istanding this Act, and any other 
Act or Acts passed in the Parliament of Great Britain^ 
or in the Parliament of the United Kingdom of Or eat 
Britain and Ireland, or of the Legislature of the Pro- 
vince of Quebec f or of the Provinces of Upper or Lower 
Canada respectively, it shall be lawful for Her Majesty 
to authorize the Lieutenant Governor of the Province of 
Oanajfa to exercise and execute, within such parts of 
the said Province as Her Majesty shall think fit, notwith- 
standing the presence of the Governor within the Pro- 
vince, such of the powers, functions, and authority, as 
well judicial as other which before and at the time of 
passing of this Act were and are vested in the Governor, 
Lieutenant Governor or Person administering the Gov- 
ernment of the Provinces of Upper Canada and Lower 
Canada respectively, or of either of them, and which 
from and after the said Re-union of the said two Pro- 
vinces shall become vested in. the Governor of the 
Province of Canada ; and to authorize the Governor of 
the Province of Canada to assign, depute, substitute, 
and appoint any person or persons, jointly or severally, 
to be his Deputy or Deputies within any part or parts of 
the Province of Canada^ and in that capacity to exercise, 
perform, and execute during the pleasure of the said 
Governor such of the powers, functions, and authorities, 
as well judicial as other, as before And at the time of the 
passing of this Act were and are vested in the Governor, 
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Lieutenant Gt>vernor, or Person administering the Gov- 
ernment of the Provinces of Upper and Lower Canada 
respectively, and which from and after the Union of the 
said Provinces shall become vested in the Qovemor of 
the Province of Canada, as the Gk>vemor of the Province 
of Canada shall deem to be necessary or expedient: 
Provided always, that by the appointment of a Deputy 
or Deputies as aforesaid, the power and authority of the 
Gt>vernor of the Province of Canada shall not be 
abridged, altered, or in any way aifected, otherwise than 
as Her Majesty shall think proper to direct." 

Sec. 59 of the same Act reads : 

''All powers and authorities expressed in this Act, to 
be given to the Governor of the Province of Canada, 
shall be exercised by such Governor in conformity with 
and subject to such orders, instructions, and directions 
as Her Majesty shall from time to time see fit to make 
or issue." 

The Imperial Enactment, 17 and 18 Vic, cap. 
118 (1854), which altered the Union Act, has no 
important reference to the powers of Governor. 
It defines the word ** Governor" as comprehend- 
ing the Governor, and in his absence, the 
Lieutenant-Governor, or person authorized to,, 
execute the oflBce, or the functions of the 
Governor of Canada. 

Of the numerous references made to the 
Governor of the late Province of Canada, in 
the Statutes, from the Union till Confederation, 
no detailed reference could be made here. They 
refer to the necessary duties of Chief Executive 
Officer of the Province, entrusted with carrying 
on the Government under the Constitution. In 
one place we find him made a Corporation sole 
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—has power of issuing Proclamations, Com- 
missions, &c. In 1845 an Act was passed 
relating to Commissions, in the first section of 
which it was enacted that in the demise of the 
Crown no new Commissions need issue, but a 
proclamation continuing all public officers in 
their place should be sufficient. Section 2 is as 
follows : — ** Nothing in the next preceding section 
shall prejudice, or in any way aflfect the rights or 
prerogative of the Crown, with respect to any 
office or appointment, derived or held by authority 
from it, nor prejudice, or aflfect the rights, or 
prerogatives thereof in any other respect what- 
soever." Power is expressly reserved to Her 
Majesty in an Act passed in the same year to 
prorogue or dissolve the Provincial Parliament 
of Canada on the demise of the Crown. 

The foregoing will give some idea of the 
Statute Law, on the powers of a Governor- 
General ; and it is to this, rather than to any- 
thing else, that recourse must be had in order to 
discover what are his powers, authorities and 
functions. Such prerogative rights of the 
Crown in England as are called personal rights 
of the Sovereign, are conveyed to Governors of 
Colonies only by express delegation. The 
Jloyal Commission and Eoyal instructions gene- 
rally contain the extent of these. 

The Governor of a British Colony is in general 
invested with Eoyal Authority, and is the repre- 
sentative and deputy of the British Sovereign. 
The Sovereign alone exercises the prerogatives 
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of the Crown, and these Eoyal rights and powers 
cannot be vested in two persons at the same time. 
They may and are, however, delegated to Colonial 
Governors either by the Charter Governments of 
the Colony or by the Eoyal Commission and 
Instructions, but only by express terms. The 
fundamental rights and principles upon which 
the Eoyal Authority rests, and which are neces- 
sary to maintain it, extend to the Colonies. The 
Queen is Sovereign of Great Britain and of the 
Colonies as well She has perpetuity, and can 
do no wrong constitutionally within the British 
Dominions. The local prerogatives in England, 
unless by express grant, do not extend to the 
Colonies ; but it seems on good authority that 
the minor prerogatives and interests of the Crown 
may be taken up and dealt with by the Colonial 
Legislatures. Until that happens the prerogative 
in England prevails.* 

This occurred in Ontario where a Lieutenant- 
Governor was, unless and until authorized by his 
Legislature, incapable of creating Queen's Counsel 
— the prerogative of fountain of honor not being 
within his power under the British North America 
Act.t This prerogative is, however, vested in 
the Governor-General, he being the Queen's 
representative in Canada. The law on the 
question of prerogative is laid down in Chalmer's 

Opinions of Eminent Lawyers : 
" The prerogative in the Colonies, unless where it is 

^^M III II M .. * I 

* Chitty on Prerogatives of the Crown. 

t The Judges of the Supreme Court appear to differ on this point with 
the law officers of the Crown in England. 
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abridged by grants, etc., made to the inhabitants, is 
that power over the subjects considered either separately 
or collectively, which by the Common Law of England 
abstracted from Acts of Parliament, and grants of 
liberties, &c., from the Crown to the subject, the King 
could rightfully exercise in England." 

The Common Law of England on the question 
of prerogative is, therefore, the Common Law of 
the Colonies on that subject — unless where the 
Charter or Boyal Commission interposes to extend 
or restrict it — and this Law is set out in 17 
Edward II., cap. 1, a Statute simply declaratory of 
the Common Law. The Governor-General is the 
representative of the Queen, and the Queen is 
part of our Constitution. Whatever rights are 
necessary or exerciseable in a colony must vest 
in him as Boyal representative, and it is not 
material whether they are statutory or prero- 
gative rights. 

The Eoyal Commission and Eoyal Instructions 
are now reduced to the most general terms, and 
contain no express delegation of any prerogative 
rights.* 

When the Governor-General has dismissed 
one set of ministers, and is about to choose 
another, then, and then only, dots he appear 
to stand alone under our Constitution. Even 
in this case, the new Ministry is responsible 
— ^the Crown is never responsible. The Crown 

* See the correspondence between the Hon. Edward Blake and the Earl 
of Carnarvon as to the Boyal Commission and Instructions to Lord Duf- 
ferin, and compare the present Commission and Instructions with the last. 
Not only Canada but all the British Colonies owe a debt of gratitude to 
the distinguished Minister of Justice who successfully pleaded their cause 
before the Colonial Secretary on this occasion. 
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is not supposed to have ministers unless it 
accepts their advice. Its independent judgment 
seems to be called into requisition when it is 
a question as to what party will the reins of 
power be entrusted. Once having made a 
selection, its acts are the acts of the new 
ministry — it is no longer on the Governor- 
General's advice, but on theirs, that the country 
is governed. 

So far as Legislative powers are concerned, 
the Governor-General possesses only a negative 
voice. The Queen herself cannot be said but by 
fiction to possess any such powers, as the first 
estate in Parliament would seem to imply. A 
measure becomes law in England, it is true, 
with her assent, but she would not now refuse 
her assent on a measure passed in both Houses. 
The two Houses of Parliament could send up a 
Bill deposing her, or altering the succession, and 
she would be obliged to sign it; and if one 
Sovereign refused his or her assent, another 
could be got to grant it. As a late vigorous 
writer puts it : ** She must sign her own death 
warrant, if the two Houses unanimously sent it 
up to her."* The Governor-General has in the 
reservation of Bills a certain power, but beyond 
this and his Instructions, and an undoubted 
right to refuse advice tendered by ministers, the 
principle of the British Constitution leaves in 
him as the Queen's representative no positive 
legislative powers whatever. 

* Bagehot) on the English Constitution. 



CHAPTER V. 

THE PARLIAMENT OF CANADJ^ ^THE SENATE. 

The Senate or Upper House is the second 
element in the Parliament of Canada, and was 
composed of 72 members when first summoned 
— 24 from Ontario, 24 from Quebec, and 24 from 
the Maritime Provinces of Nova Scotia and New 
Brunswick. This number from the Maritime 
Provinces included their share in the Senate 
whenever Prince Edward Island was thereafter 
admitted. 

Since Confederation British Columbia has 
been admitted, and sends three members. 
Manitoba sends two members until its population, 
according to a decennial census, attains 50,000 
inhabitants, when it may send three ; and when 
the population reaches 75,000 it will be entitled 
to four representatives in the Senate. The 
Territories are not yet represented. When 
Newfoundland is admitted she will be entitled to 
send four Senators to the Canadian Parliament. 
The Governor-General may recommend the 
appointment of three or six Senators, and in case 
the Queen thinks fit one or two may be appointed 
from Ontario, Quebec, and the Maritime Pro- 
vinces. 

The number of Senators must never exceed 
78, or after the admission of Newfoundland, of 
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82. There are at present 75 members in the 
Senate, Ontario sending 24, Quebec 22, New 
Brunswick and Nova Scotia 10 each, Manitoba 2, 
British Columbia 3, and Prince Edward Island 4. 

The qualifications of a Senator are as follows : 

(1) He shall be of the full Age of Thirty Years : 

(2) He shall be either a Natural born Subject of the 
Queen, or a Subject of the Queen naturalized by an 
Act of the Parliament of Great Britain, or of the Par- 
liament of the United Kingdom of Great Britain and 
Ireland; or of the Legislature of One of the Provinces 
of Upper Canada, Lower Canada, Canada, Nova Scotia, 
or New Brunswick, before the Union, or of the Parlia- 
ment of Canada after the Union : 

(3) He shall be legally or equitably seized as of Free- 
hold for his own Use and Benefit of Lands or Tene- 
ments held in free and common Socage, or seized or 
possessed for his own Use and Benefit of Lands or Tene- 
ments held in Franc-alleu or in Roture, within the Pro- 
vince for which he is appointed, of the value of Four 
thousand Dollars, over and above all Rents, Dues, Debts, 
Charges, Mortgages, and Incumbrances due or payable 
out of or charged on or affecting the same : 

(4) His Real and Personal Property shall be together 
worth Four thousand Dollars over and above his Debts 
and Liabilities : 

(5) He shall be resident in the Province for which he 
is appointed : 

(6) In the case of Quebec he shall have his Real 
Property Qualification in the Electoral Division for 
which he is appointed, or shall be resident in that 
Division. 

The first Senators were summoned by the 
Queen by warrant under Her lilajesty's sign 
manual, and their names were inserted in the 
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Proclamation of the Union in 1867* Thereafter, 
such persons as were called, and snch persons 
as will be called, to the Senate, were and will be, 
by the Governor-General, in the Queen's name, 
by instrument under the Great Seal of Canada. 

A Senator, subject to the following provisions, 
holds his seat for life. 

He may, by writing under his hand, resign 
his place in the Senate. • 

His seat becomes vacant — 

(1) If for Two consecutive Sessions of the Parliament 
he fails to give his Attendance in the Senate : 

(2) If he takes an Oath or makes a Declaration or 
Acknowledgment of Allegiance, Obedience or Adher. 
ence to a Foreign Power, or does an Act whereby he 
becomes a Subject or Citizen, or entitled to the Rights 
or Privileges of a Subject or Citizen of a Foreign Power : 

(3) If he is a(^'udged Bankrupt or Insolvent, or applies 
for the benefit of any Law relating to Insolvent Debtors; 
or becomes a public Defaulter : 

(4) If he is attainted of Treason, or convicted of 
Felony or of any infamous Crime : 

(5) If he ceases to be qualified in respect of Property 
or of Besidence ; provided that a Senator shall not be 
deemed to have ceased to be qualified in respect of 
Residence by reason only of his residing at the Seat of 
the Government of Canada while holding an Office under 
that Government requiring his Presence there. 

Any vacancy in the Senate resulting from 
resignation, death, or otherwise, is filled by the 
Governor-Generars appointment of a fit and 
qualified person to fill the vacancy. 



Manual of Government in Canada. 47 

Any question arising as to the qualification 
of a Senator, or to a vacancy in the Senate, 
shall be heard and determined by the Senate. 

No Senator is capable of being elected, or of 
sitting or voting as a member of the House of 
Commons. 

Every Senator before taking bis seat in the 
Senate must take and subscribe before the 
Governor-General, or some person authorized 
by him, a prescribed oath and declaration. 

A Senator is entitled to be styled Honorable 
so long as he is a member of the Senate, and no 
longer, and he ranks fourth in the precedence 
assigned to persons in Canada.* 

A member of the Senate may be a member of 
the Ministry or Administration ; and if his duties 
require him to live at the Seat of Government, 
it is not necessary that he should reside in his 
own Province if appointed out of Ontario. No 
Ontario Senator can be a member of the Local 
Legislature of that Province. 

The Senate is summoned to Ottawa, the Seat 
of Government, at the same time the Commons 
is convened. The Speaker of the Senate is 
appointed by the Governor- General, and must be 
a Senator, though the analogous course in the 
House of Lords in England, as was observed, is 
not followed in this particular. Then the Lord 
Chancellor is ex officio Speaker in the Lords, and 
is keeper of the Great Seal, but is not necessarily 
a Peer of the Bealm. 

* See table of precedenee hereafter. 
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Fifteen members, including the Speaker, form 
at present a quorum for the transacting of busi- 
ness. The Speaker in all cases has a vote. 
Questions are decided by a majority of votes; 
and when these are equal, the motion or Bill is 
lost, or deemed to be in the negative. 

The privileges, immunities and powers of the 
Senate and its members are left to be defined by 
the Parliament of Canada, but they must never 
exceed those held by the English House of 
Commons and its members at the time the 
Parliament of Canada so defines them. 

The rules of the House and the procedure will 
be shortly adverted to hereafter. 

All Bills may issue in this, or in the House of 
Commons indifferently,* except as to money Bills, 
which must originate in the Commons. Bills of 
a judicial nature, such as Divorce Bills, &c., and 
Bills referring to the rights and privileges of the 
Senate, would, following the analogy of the 
practice in the Upper House in England, have 
their commencement properly in the Senate. 

The Senate does not appear to possess any 
other functions than those of a branch of the 
legislature, or law-making machinery of the 
State. In England the Lords possess judicial 
functions, as well as legislative ones, and their 
House is the Highest Court for deciding cases 
referred to it from the English Courts. 

The Senate was to be composed of men of 

* The Senate alone, apparently, takes the initiatiye in Diyorce Bills. 
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wealth and stake in the country who were 
superior to party and heedless of local or inter- 
ested claims. It was thought that to be answer- 
able to constituents was frequently to be obliged 
to pander to their whims — to legislate for their 
special interests. This was hoped would be 
obviated by appointments by the Crown of 
persons whose own interests would suffer when 
their country's suffered ; and that the good of- the 
country would even for selfish notions, if for no 
other, be promoted by them as being largely 
mixed up with their own individual prosperity. 
A second House was needed to prevent hasty or 
inconsiderate legislation — a house wherein the 
largely increasing legislation for the Provinces 
could be participated in and matured. It was 
felt also that some equipoise was needed to 
maintain the )mlance of the Constitution. 

Any difference between the Commons and 
Senate here is not so easily adjusted, or rather 
will not be whenever such a contingency arises. 
Six members added to the Senate may not be 
sufficient to make it accord with the majority in 
the Commons. In 1874 six members were 
recommended to be appointed, but Earl Kimberly 
suggested that the Crown would take no action 
unless a difference had arisen, and that the crea- 
tion of new members would supply a remedy in 
the event of an actual collision. Our Senate is 
in this respect differently situated from the 
Upper House in England. 
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Sach freqaent reference has been made to the 
House of Lords that a few words may be said 
here of this body, in order to contrast it with 
the Senate of our own country. 

In England the House of Lords is the aristo- 
cratic element of Parliament, and consists of 
Lords temporal — that is, lay noblemen or peers, 
and Lords spiritual — ^tbat is, archbishops and 
bishops. The temporal lords are called Peers 
of the Bealm ; and when of full age, and not 
imbecile, are entitled to sit in the House in virtue 
of their titles and ancient rights. 

The Lords are in number rather more than 
two-thirds of the Commoners. A part of them 
have judicial as well as legislative functions. A 
special portion of them — all distinguished law- 
yers, or judges, form the Appellate Court of the 
House of Lords. Many of them are members 
of the Judicial Committee of the Privy Council, 
which is the highest Appellate Court in the 
Empire for the Colonies. 

There are five orders of Peers — Dukes, Mar- 
quises, Earls, Viscounts and Barons. This is 
their rank in the order of precedence, but they all 
sit in the House as Barons, that is, as possessing 
a barony or landed estate. The Bishops now 
sit in the House in virtue of their estates, and 
not in respect of their clerical dignities. They 
rank before Barons and after Viscounts, and are 
lords of Parliament, though not Peers of the 
Kealm. The spiritual lords number thirty — the 
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lay lords or peers vary between four and five 
hundred. This number is maintained by the 
eldest sons of peers succeeding to their fathers' 
titles, and also by the Crown creating peers by 
patent of nobility. The Crown. is not limited to 
the creation of any certain number of peers when 
a collision happens between the Lords and Com- 
mons, but the popular element — the Commons — 
suggests the appointment of as many as are 
necessary. 

The House of Lords in England may be said 
to be practically under the control of the 
Commons. It has the power to delay Bills, and 
a power to amend them in most cases, but it has 
no other powers. It can be swamped with 
new Peers, to make it accord with the ruling 
party in the Commons, and so cannot stand out 
against them. When the Commons has made 
up its mind on any measure,, the Lords are 
powerless to resist. As Bagehot says, their 
veto is : — " We reject your Bill for this once, or 
these twice, or even these thrice, but if you 
keep on sending it up, at last we won't reject it.'* 

The Senate of Canada has larger powers than 
these. It cannot merely delay Legislation, as it 
very wisely did in the Insolvency Bill of 1878, 
but Legislation cannot be got without it. It 
cannot vote the supplies, but it can vote against 
the supplies, and put a stop to all Government, 
as the analogous body, the Legislative Council, 
foolishly did in Quebec this year. It cannot be 
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swamped out with new Senators, as the number 
at present cannot exceed 78, and never more 
than 82, after Newfoundland is a Province of 
Canada. It is not controlled by the Commons, 
but must be harmonized with them by adminis- 
tration in accord with their views. But with 
the stake they have in the country, they would 
not oppose good Government, and the country 
will stand by them in opposing a Ministry with a 
ruinous policy. 



CHAPTER VI. 

THE PARLIAMENT OP CANADA.— THE COMMONS. 

The House of Commons is the third element 
in the Parliament of Canada, and was originally 
composed of 181 members representing the four 
Provinces as follows : 

Ontario, represented by , 82 Members. 

Quebec, " 65 " 

Nova Scotia, " 19 « 

Kew Brunswick, " 15 " 

Of the Provinces annexed to Canada since 
Confederation the following is the representation • 

Prince Edward Island, represented by 6 Members. 
Manitoba, « ' . 4 " 

British Columbia, « 6 " 

Provision was made at the passing of the Con- 
federation Act for an increase of the number of 
members in the House, but the proportionate 
representation of the four Provinces comprising 
Canada in 1867 must not be disturbed by any 
such increase. The Parliament of Canada has 
power as to this increased representation. It 
was further provided that in 1871, when a census 
of the people was to be taken, an adjustment of 
the representation of the four Provinces should 
take place in Parliament. This gave rise to the 
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present representation in the Commons, which is 

as follows : 

Ontario 86 Members. 

Quebec 65 " 

New Brunswick 16 '' 

Nova Scotia 21 " 

Manitoba 4 '' 

Prince Edwardlsland 6 " 

British Columbia 6 « 

In all 204 '* 

The different Provinces are divided up into 
electoral districts, each of which returns a 
member to the Commons on having received a 
majority of polled votes in the riding. The 
voting takes place by ballot, and all persons 
(except Judges in the Court of Chancery for 
Ontario, and all other Judges appointed by the 
Governor General) qualified to vote at the elec- 
tion of representatives in the Legislative Assem- 
bly of the Provinces, and no others, are entitled 
to vote at election of members for the Commons. 
All lists of voters to be used at the elections in 
the Local Houses are to be used for this one also. 
The writs for the election of members issue out 
of the office of the Clerk of the Crown in Chan- 
cery, and are addressed to the Sheriff or Registrar 
as Betuming Officer in the Electoral District. A 
day for the nomination of candidates and the day 
and place for holding the polls are then appointed. 
Each candidate must deposit $50 with theBeturn- 
ing Officer to apply towards the payment of elec- 
tion expenses. The candidates need have no real 
property qualification, but must be either natural 
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born or nataralized subjects of the Qaeen. No 
paid officers of the Crown, except members of the 
Privy Council holding office, and officers in 
the Army, Navy, and Militia, and Militiamen 
(except staff officers of the Militia) are eligible 
to sit or vote in the Commons.* No contractor 
with the Government, or any of its public officers, 
or any of its Departments, is eligible; and 
no person holding any office, commission, or 
employtnent at the nomination of the Crown 
to which any fee, salary, allowance or profit 
is attached can be a member of the Commons. 
No Senator or member of the Local Legislature 
of Ontario is eligible to sit in the Commons. 

Very stringent provisions are enacted in regard 
to Bribery and Corrupt practices at Elections ; 
and any candidate not returned, or jany voter 
may file a petition complaining of an undue 
return or undue election of a member, or of no 
return, or of a double return or unlawful act on 
the part of the person returned as member ; and 
on notice of the presentation of the Petition being 
given to the respondent the parties can go to 
trial on the question, as provided by the Con- 
troverted Elections Act. These cases are tried 
by various Courts in the different Provinces, and 
an appeal lies therefrom to the Supreme Court 
at Ottawa. 

All the elections, except in a few places, are 
now made returnable on one day, fixed by the 
Governor-General, and the various returning 

* S«e Act of 1878. 
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officers send in their returns to the Clerk of the 
Crown in Chancery at Ottawa. Thither the 
members are summoned by Proclamation in the 
Canada Gazette, at the same time as the Senate 
is assembled. Each member sits for five years, 
which is the duration of each Parliament, unless 
sooner dissolved by the^ Governor- General. 
Twenty members, reckoning the Speaker, form a 
quorum for the transacting of business. The 
members themselves elect their Speaker at the 
first sitting, and he continues in office during 
that Parliament, unless a vacancy occurs. 
When a vacancy occurs in the office of Speaker 
by death, resignation, or otherwise, it is filled by 
the House, in the same way as a Speaker is 
originally appointed. In case of his absence for 
48 hours, the House may temporarily appoint a 
Speaker, who has all the powers, privileges, and 
duties of the Speaker. The Speaker presides 
over all meetings of the House, but has no vote, 
except when the votes are equal. The House of 
Commons is summoned by Instrument, under 
the Great Seal of Canada, in the Queen's name, 
by the Governor-General, at the same time with 
the Senate. Each member of the Commons 
must take the oath of allegiance, as a Senator 
does, before taking his seat in thie House. 
When a vacancy occurs in the Commons it is 
filled by the issue of a new writ from the Office 
of the Clerk of the Crown in Chancery for the 
election of a member for the unrepresented 
constituency. 



CHAPTER VII. 

THE PARLIAMENT OF CANADA— (Conci.odbd).— ITS POWERS. 

Subject to Imperial Authority, the powers of 
the Parliament of Canada are the general 
powers of a Sovereign State, excepting those 
which have been specially conferred on the 
Provinces.* The eflfect of Imperial Authority is 
that the Dominion Parliament has no power to 
pass any Act, repugnant to the provisions of 
any Act of Parliament, order, or regulation 
thereunder, having the force of law in England.! 
Such an Act, if passed, would be void and 
inoperative, but only, however, to the extent of 
its repugnancy. But a Colonial Act is not void, 
because it is inconsistent vnth the Eoyal 
Instructions to the Governor-General. 

The Sovereignty of a State is defined as 
extending to everything which exists, by its own 
authority, or is introduced by its permission. 
The powers of the Parliament of Canada were 
introduced by the permission of the people of 
Canada, and exist by their own authority, 
ratified by the Mother country. It is different 
with the Provinces. The powers of their Legis- 
latures are not conferred on them by their own 
Provinces, but by the people of Canada, with 

* Mr. Justice (now Chief Justice) Wilson, in Queen vs, Taylor, 86 U. 
C. R. 

t Imperial Act, 28 and 29 Vie. cap. G8. 
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the consent of the Sovereign power of Great 
Britain ; and these Provinces cannot confer a 
Sovereignty which will extend over them, and 
they cannot be regarded as Sovereign States. '*' 

A portion of the legislative power being 
reserved to the Provinces, it might have been 
thought that reserving all other powers to the 
Central Parliament would have been sufficient. 
However, the Act for greater certainty declares 
(91st Sec.) that it shall have exclusive power to 
legislate for the peace, order and good govern- 
ment of Canada in the following matters : 

1 . The Public Debt and Property. 

2. The Regulation of Trade and Commerce. 

3. The Raising of Money by any Mode or System of 
Taxation. 

4. The Borrowing of Money on the Public Credit. 

5. Postal Service. 

6. The Census and Statistics. 

7. Militia, Military and Naval Service, and Defence. 

8. The fixing of and providing for the Salaries and 
Allowances of Civil and other Officers of the Gov- 
ernment of Canada. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 

10. Navigation and Shipping. 

1 1 . Quarantine, and the Establishment and Maintenance 
of Marine Hospitals. 

12. Sea, Coast and Inland Fisheries. 

13. Ferries between a Province and any British or For- 
eign Country, or between Two Provinces. 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of 
Paper Money. 

* Chief Justice Hagarty, in Leprohon vs. Ottawa, 2 App. Ont. 



Manual of Government in Canada. 59 

16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

23. Copyrights. 

24. Indians and Lands reserved for the Indians. 

25. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Law, except the Constitution of Courts 
of Criminal Jurisdiction, but including the Pro 
cedure in Criminal Matters. 

28. The Establishment, Maintenance and Management 
of Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted 
in the Enumeration of the Classes of Subjects by 
this Act assigned exclusively to the Legislatures of 
the Provinces. 

And any Matter coming within any of the Classes of 
Subjects enumerated in this Section shall not be deemed 
to come within the class of Matters of a local or private 
Nature comprised in the Enumeration of the Classes of 
Subjects by this Act assigned exclusively to the Legis- 
latures of the Provinces. 

The construction put upon the wording of the 
Statute by the late distinguished Chief Justice 
Draper was that the Parliament of Canada has 
the right to legislate on the subjects mentioned 
in the 91st section of the Act to the exclusion of 
the Imperial Parliament. The exclusive authority 
mentioned in that section as belonging to Canada 
does not, he says, refer to the subordinate 
Provincial authorities, whose powers were not 
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then conferred in them, but refers to the matters 
of which the Imperial Parliament has renounced 
its right to legislate thereon. In support of this 
he refers to the two Constitutions given to Canada 
in the reign of Geo. III., which empower the 
Colonial Legislature to make laws for the ** peace, 
welfare, and good government" of Canada. The 
present Constitution sets out specifically the 
subjects on which the- Parliament of Canada 
can deal with, and. which may be silpposed to 
comprise all subjects wdthin the ** peace, order, 
and good government" of Canada ; and in regard 
to these the English Legislature has no concern, 
and have deprived themselves of the right of 
interfering therewith.'*' It would appear there- 
fore that neither the Imperial Authorities nor 
the Provincial Legislatures have any power to 
legislate on any of these subjects. 

The Parliament of Canada has moreover 
power to make laws for the peace, order and 
good government of Canada in relation to all 
matters not exclusively assigned to the Pro- 
vincial Legislatures. In other words, the 
Parliament of Canada has power to Legislate on 
all such subjects, unless it is expressly stated 
that it has not such power. 

On the following subjects the Parliament of 
Canada has no power to legislate in reference 
thereto, but the different Provinces have exclu- 
sively this right : 

* Regina vft. Taylor, 36 U. C. R. See also Crombie vs. Jackson, per 
Wilson, J. (now C. J.) 
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In each Province the Legislature may exclusively 
make Laws in relation to Matters coming within the 
Classes of Subjects next hereinafter enumerated, that 
is to say — 
L The Amendment from Time to Time, notwithstand- 
ing anything in this Act, of the Constitution of the 
Province, except as regards the Office of Lieutenant- 
Governor. 
2. Direct Taxation within the Province in order to the 

raising of a Revenue for Provincial Purposes. 
8. The borrowing ot Money on the sole Credit of the 
Provinee. 

4. The Establishment and Tenure of Provincial Offices 
and the Appointment loid Payment of Provincial 
Officers. 

5. The Management and Sale of the Public Lands 
belonging to the Province, and of the Timber and 
Wood thereon. 

6. The Establishment, Maintenance and Management 
of Public and Reformatory Prisons in and for the 
Province. 

7. The Establishment, Maintenance and Management 
of Hospitals, Asylums, Charities, and Eleemosynary 
Listitutions in and for the Province, other than 
Marine Hospitals. 

8. Municipal Institutions in the Province. 

9. Shop, Saloon, Tavern, Auctioneer, and other Li- 
censes, in order to the raising of a Revenue for Pro- 
vincial, Local, or Municipal Purposes. 

10. Local Works and Undertakings, other than : — 
a. Lines of Steam or other Ships, Railways, Canals, 
Telegraphs, and other Works and Undertakings 
connecting the Province with any other or others of 
the Provinces, or extending beyond the Limits of 
the Provinces : 
6. Lines of Steamships between the Province and any 
British or Foreign Country : 
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c. Such Works as, though wholly situate withm the 
Provinces, are before or after their Execution 
declared by the Parliament of Canada to be for the 
general Advantage of Canada, or for the Advantage 
of Two or more of the Provinces. 

11. liie Incorporation of Companies with Provincial 
Objects. 

12. The Solemnization of Marriage in the Province. 
1^ Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, 
including the Constitution, Maintenance and Organ- 
ization of Provincial Courts, both of Civil and of 
Criminal Jurisdiction, and including Procedure in 
Civil Matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or 
Imprisonment, for enforcing any Law of the Pro- 
vince made in relation to any Matter coming within 
any of the Classes of Subjects enumerated in this 
Section. 

16. Generally all Matters of a merely local or private 
Nature in the Province. 

Within their respective limits each Legislature 
is apparently supreme and free from any control 
from any quarter. The Dominion Parliament 
has no more authority to interfere with or regu- 
late matters specially assigned to the Provinces 
than the Provincial Legislatures to regulate 
matters within the jurisdiction of the Dominion 
Parliament.* 

The powers of the Dominion Legislature and 
of the Provincial Legislatures are distributed in 
classes assigned to each. The Provincial Legis- 
lature having only the powers specifically con- 

* Parsons V8. Gitizen^s Insurance Co.. 4 Appeal, Ontario, 96, per Barton, 
J. A. See also G. J. Harrison in Leprohon vs. Ottawa, 40 U. G. B. 
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f erred — the Dominion Legislature having, besides 
these specifically conferred, all powers not speci- 
fically conferred upon the Local Legislatures, 
it would seem to follow that acts of the Provincial 
Legislature which conflict with the powers con- 
ferred specifically or generally upon the general 
government are vUra vires ; so on the other hand 
acts of the Dominion Parliament or Government 
conflicting with powers conferred exclusively 
upon the Provincial Legislature would be ultra 
vires, would be acts of usurpation. This must 
result from each being creatures of the one 
power — each deriving its authority from the 
same source.* 

The Governments of the Provinces are ones of 
enumerated powers : the Federal Government 
one of all general powers. A Federal law is 
presumably valid unless on the list assigned to 
the Provinces ; a Provincial law is presumably 
void unless in the enumerated list. The Provinces 
can claim nothing in the way of legislative powers 
except what is expressly given to them ; the 
Dominion can claim everything except what is 
expressly taken away from it. Within the scope 
of the functions assigned to each the powers of 
the central and local governments over the sub- 
jects respectively committed to their care are 
complete, absolute and supreme.! 

Besides this power of exclusive legislation, it 

* Chancellor Spracfge in Leprohon V8. Ottawa, 2 Ontario Appeal. 

t See Pomeroy on the Constitutional Limitation of the States of the 
Union, in his Constitutional Law. 
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has power to create new Provinces out of her 
Territories, and bestow Constitutions and repre- 
sentative Governments therein, and it may also 
legislate for any Territory not included in a 
Province. 

It has largely to deal with the Judicature of the 
country, in the appointment of almost all the 
Judges, and it has provisions for establishing a 
Court of Appeal for all the Provinces, and any 
additional Courts for the better Administration of 
the laws of Canada. It can also establish, abolish 
and reconstruct Courts of Judicature, and may 
alter the Constitution thereof.* It fixes the sala- 
ries of the Lieutenant-Governors, and provides for 
their payment, and fixes and provides salaries for 
nearly all the Judges in Canada. It has control 
over the Consolidated Eevenue Fund, as to its 
appropriation for the Public Service, and it has 
all necessary and proper powers with the 
Government, for performing the obligations of 
Canada or of any of its Provinces, as part of 
the British Empire, towards foreign countries, 
arising under treaties, between the Empire and 
such foreign countries, and it has control of the 
Army, Navy, and Defence of the country. It has 
concurrent Jurisdictions with the Provinces, in 
matters relating to Immigration and Agriculture, 
and in case of conflict in this regard, its Statutes 
are paramount to the Provincial ones. It has 
the exclusive control over the Supplies necessary 

* Imperial Act, 28 and 29 Vic, cap. 63. 
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. to carry on any sort of Government.; and it has 
in its hands the power of deciding to whom the 
Administration of Government will be entrusted. 
In other words, it has the power of change of 
Ministry, for no Ministry can carry on a Govern- 
ment, for any length of time, unless supported 
by a majority in Parliament. The duties and 
powers of an Administration will be referred to 
hereafter, under the head of Administrative 
Government. It is noted, for the present, as 
one of the consequential powers of Parliament. 
Parliament, by enacting private Bills, such as 
incorporating companies, or conferringprivileges, 
or in removing restraints, &c., deals largely in 
Legislation of a Judicial character, which forms 
the greater bulk of its work, and is of great 
importance to the country. 

In the removal of Judges the Parliament can 
take action on addresses presented to it for that 
purpose. Although the appointment of the 
Judges rests with the Governor in Council the 
Parliament has a remedy for the removal of 
incompetent ones. 

The privileges, immunities and powers of the 
two Houses of Parliament must not exceed tho^e 
enjoyed by the House of Commons in England. 
If the provision in the Act of 1867 transfers all 
the law and customs of the Commons in England, 
the two Houses of the Dominion Parliament are 
on a far different footing from what Colonial 
Assemblies in general are. They still are not in 
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the corresponding positions of the two Houses in • 

England. 

A very distinguished Colonial lawyer, Chief 

Justice Moms, remarks of the early Assemblies 

in North America : 

" When any question arises here concerning a Gov- 
ernor in Assembly, many are ready to ask what the King 
or Parliament of England does on a like occasion, vainly 
thinking that whatever is done by a King or Parliament 
is fit to be drawn into example for the place. However 
extensive that notion may be in America, it is rather to 
be laughed at than argued with, not but that the wisdom 
and regularity of a British Parliament are very fit 
patterns so far as they are imi table by us." 

The English Parliament has a law and 
custom of its own which are not part of the 

A. 

* Common Law of England, but are separate and 
distinct from it. Parliament there stands on its 
own law. Colonial Assemblies are not on the 
same footing, they derive their energies from the 
Crown, and are regulated by charter and usages 
and by the Common Law of England. Indeed 
it is laid down broadly that the principle upon 
which the English Parliament rests its rights, 
powers and privileges cannot be extended to a 
Provincial Assemblv.* 

* Chalmer's Opinions. 



CHAPTER VIII. 

PKOCEDURB IN PARLIAMENT— BILLS. 

The Governor General, under advice, exercises 
the power of summoning Parliament, proroguing 
it when necessary or desirable, and dissolving it, 
so far as the Commons is concerned, within the 
period of five years from its commencement. 
The Senate and Commons are summoned by 
Proclamation to attend at Ottawa on a certain 
day, usually in February, " for the despatch of 
business ; to treat, do, act and conclude upon those 
things which in our said Parliament of Canada, 
by the Common Council of our said Dominion, 
may by the favour of God be ordained." 

The Parliament is opened by the Governor in 
person in the Senate Chamber. The Senators 
being assembled the Speaker commands the Gen- 
tleman Usher of the Black Eod to proceed to the 
Commons and acquaint that House that "it is 
His Excellency's pleasure that they attend him 
immediately in this House." The Commons 
then proceed in a body to the bar of the Senate, 
and, if at the beginning of a new Parliament, are 
instructed to choose a Speaker for their House. 
They then return to their own House, and having 
chosen a Speaker, are again summoned to the 
Senate, usually on the following day, and the 
Speaker is then presented to the Governor- Gen- 



68 Manual of Government in Canada. 

eral. The Speaker is the official means of 
communication between his House and the 
Governor-General, and between the House and 
Judges who make returns as to the Election 
Petitions. 

In the Senate the Speaker takes part with 
the other Senators in debate. They do not 
address him, though he occupies the Chair in 
the Senate, but they address the rest of the 
Senators. Any intemperate or oflfensive language 
is dealt with by the Senate, which may censure 
the delinquent, and may also interfere to pre- 
vent quarrels between Senators. They do not 
vote by ** Ayes " and ** Noes,'' but those in favor 
of the motion are the ** Contents," and those 
opposing it the *' Non-Contents." In all unpro- 
vided cases the rules, usages and forms of the 
House of Lords are to be followed. 

The Speaker of the Commons is the First 
Commoner in the Dominion, and has most 
important duties to perform. He decides on all 
questions of Order and of Parliamentary Prac- 
tice, and sees that the Orders of the House are 
carried out, and is judge of what is improper or 
unparliamentary. He takes no part in the 
debates, but has the casting vote in the case of 
an equality of votes. He preserves order and 
decorum in the House, and the members address 
him instead of the other members. He decides 
questions of order, subject to appeal to the 
House, and he apprises the House of what is 
unparliamentary. He has charge of the officers 
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and clerks in attendance on the House, fills 
vacancies therein, and fixes salaries of new 
employees. Both Speakers have to do with the 
Library of Parliament, and during the Session 
no persons except the Governor-General and the 
members and officers of both Houses can resort 
thither unless under authority from one of the 
Speakers. In all unprovided cases the rules, 
usages and forms of the English House of 
Commons are to be followed in the Commons in' 
Canada. 

English and French may be used in the 
debates in both Houses, and the journals of the 
debates are entered in both languages. 

The House ordinarily meets every day at three 
o'clock, except on Saturdays; and if sufficient 
members are present to form a quorum, proceeds 
to the despatch of business. This number, as 
has been remarked, is fifteen in the Senate 
and twenty in the Commons, of which number 
the Speaker in each may be reckoned as one. 
Certain routine business, such as presenting 
and receiving petitions, and presenting reports 
of the different committees in the House, and 
motions, are taken up every day as they occur, 
and afterwards the Orders of the Day, which 
are different every day, are read, and proceeded 
with. A day or more in the week is usually 
reserved to the Government, in view of the large 
amount of business in its hands. 

At the beginning of each Parliament, and 
each of its subsequent sessions, \»\i^ ^os^Yasyt- 
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General opens the session with a gracious speech 
to both Houses, which is reported to them by 
the Speaker of the Senate. This is supposed 
to contain the leading points of proposed legis- 
lation on the part of the Government. Before 
it is reported some Bill is read pro forma. 
Afterwards the speech is discussed in the House, 
and, if carried, a reply presented to the Governor- 
General. The legislation of the session is then 
taken up. 

Every member is privileged to bring in a 
motion or Bill; but in the Commons he must 
give notice of his intention to bring in a Bill. 
When a Bill is brought in the House it is read 
simply without discussion. On the second read- 
ing the principles of the Bill are discussed. 
If not interrupted at this or towards the next 
stage, the Bill is committed ; that is, it is taken 
into consideration in a committee of the House. 
When the House goes into Committee the 
Speaker leaves the Chair, and the Mace, which 
represents Royal authority, is put under the 
table. The House may then appoint any mem- 
ber as Chairman, and the strict rules of debate 
observed in Parliament are relaxed. In Com- 
mittee each clause of the Bill is considered and 
voted upon. If the Committee have not time to 
get through they ask leave to sit again. When 
ready to report, or when the Committee must 
rise, the Speaker resumes the Chair, and the 
House proceeds to business. If ready, the Bill 
is then read a third time. The only parts usu- 
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ally left for a fourth reading are the preamble 
and title, which are always the last things con- 
sidered. The Bill, having gone through these 
different stages in the House where it originates, 
is sent to the other House, where it passes 
through the same stages as to readings. 

In case of amendments by one House on a 
Bill sent from the other, the Senate arranges 
conferences to bring about an agreement. For 
this purpose each House appoints its own bearers 
of messages. One of the Clerks of either House 
may be a bearer from one House to another, 
and the Master in Chancery, attending the 
Senate, is received as their messenger to the 
Commons. Messages may also be brought up 
by two or more members of the Commons to 
the Senate. A Committee of either House does 
not receive a message from the other. The 
Speaker takes the chair ; and the message, after 
being read at the Bar, is delivered to the 
Speaker, who reports the same to his House. 
The answer is sent and received with correspond- 
ing formality. If no agreement as to amend- 
ment is arrived at, the Bill is lost. 

After having been passed by both Houses, it 
only requires the assent of the Governor -Gene- 
ral to make it an Act of Parliament. When a 
Bill passed by both Houses is presented to 
His Excellency, he has three courses constitu- 
tionally open to him. He may assent to the 
Bill, in the Queen's name; he may withhold the 
Qu:en's assent ; or he may reserve the Bill for 
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the signification of the Queen^s pleasure. The 
Queen*s assent is seldom withheld : but not 
unfrequently Bills are reserved for the significa- 
tion of Her pleasure. The Royal instructions to 
the Governor-General sometimes set out specifi- 
cally certain Bills, such as Divorce, &c., which 
must be reserved. 

All Bills, except the Supply Bill, are supposed 
to come from the Senate to the Crown. The 
Supply Bill being essentially a Bill of the House 
of Commons, is assented to specially by the 
Governor-General, thanking them for affording 
the funds necessary to carry on the Government 
of the country. The Crown suggests the supplies ; 
and probably if the case should arise in this 
country the Crown would originate a Bill for a 
general pardon in analogy to British precedent. 
Beyond this, all measures originate indifferently 
either in the Senate or Commons. Some Bills 
are left to be originated in Select Committees, 
some in Committee of the whole House. The 
Public Bills affect the whole Dominion — Private 
Bijls affect individuals, companies, or corpora- 
tions. These latter Bills, before being enter- 
tained, require a deposit of $100 in the Senate 
and $200 in the Commons, and the costs of print- 
ing and translating the copies sent in. This is 
in order to cover the expense of printing, &c., 
and Private Bills must be advertised in the 
Canada Gazette, the official journal of the Gov- 
ernment, for two months before the House opens. 



chaptp:e IX. 

THE QUEEN'S PEIVY COUNCIL FOR CANADA. 

The Privy Council of Canada, as in England, 
is assumed to be the past and present advisers 
of the Crown. Privy Councillors are to aid and 
advise in the Government of Canada, and are 
chosen and summoned by the Governor-General 
to advise and assist him in every way that good ^ 
Councillors should do. Persons who have been 
Ministers of the Crown since Confederation, 
whether in or out of ofl&ce, are said to be mem- 
bers of the Privy Council, though what is 
generally understood by the term is the acting 
Ministry for the time being. This is known here 
and in England as the Cabinet Council. The 
remainder of the Privy Councillors who are not 
supporters of the Ministry take no part in the 
Government. As they are usually the former 
Ministers of a defeated Government, they form 
the leading spirits in the Opposition. They are 
Privy Councillors without being summoned to 
the Cabinet Council. 

All the Privy Councillors are sworn in as such 
on accepting ofiSce, and are chosen for life ; that 
is, they are liable to be summoned git any time to 
take part in forming a Government. In order 
to be a member of the Government a Privy 
Councillor, if not a Senator, must have a seat in 
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the Commons. An acting Minister must be in 
either House, but he cannot be a member of 
both Houses at the same time. A member of 
the Privy Council may be a member of the 
Cabinet and yet have no portfolio in the Govern- 
ment ; that is, may not be the head of any of the 
Departments of State, and answerable to the 
House of Commons or Senate for his share or 
conduct of the public affairs of the Dominion. 
The Government as a body is answerable for all 
acts of its Ministers whether they have portfolios 
or not. 

The Cabinet, or Ministry, is now composed of 
thirteen members ; twelve of these have charge 
of the different departments into which the 
work of governing the country is divided, and 
one is President of the Council, with no very 
defined duties to perform. The duties of the 
Ministers having charge of Departments are laid 
down by Act of Parliament ; and they are obliged 
to report annually to Parliament, as to the 
matters under their control. This most im- 
portant part of the management of Public 
Affairs is called Administrative Government, 
and will be detailed in the next few chapters. 

Besides the individual duties of the Ministers, 
the Privy Council, as a body, have very important 
powers and djcities. They advise the Governor- 
General, it may be safely said, upon all his 
Official Acts, and they, and not he, are respon- 
sible for all Parliamentary Enactments, all 
Proclamations, all Orders in Council, &c. 
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As advisers of the Crown, they must see not 
only that the Parliameftt of Canada keeps within 
its due limits, but that the Provincial Legis- J 
latures do not transgress their Constitutional 

bounds in legislation or otherwise. They advise 

* 

the Governor-General of the proper persons to 
be Lieutenant-Governors of the Province, and 
suggest his removal when the gravity of the 
case may require it. They are, in short, re- 
sponsible for the Legislation passed in Parlia- 
ment, or permitted, or omitted to be passed ; for 
the due execution of the laws, whether done under 
their own supervision in the Department of State 
or otherwise ; and with them rests the appoint- 
ment of Judges for the construction and interpret 
tation of the laws, when enacted. In this country 
they are themselves relieved from any Judicial 
functions, as there is no such thing as a Judicial 
Committee of the Privy Council in Canada, as a 
Court of Appeal. The occasion does not arise 
for similar duties to the Judicial Committee of 
the Privy Council in England, as the latter ^^ 
entertains chiefly appeals from the Colonies, 
which of course Canada could not have. The 
Judicial Committee of the Privy Council in ^ 
England determines all matters that can come 
judicially before the Queen; and amongst others, 
decides on all matters of Colonial reference, and 
is the ultimate resort of a Colonial subject, on an 
appeal from the laws of his own colony. The 
Privy Council in Canada can refer certain 



/ 
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matters to the Supreme Court at Ottawa, as 
will be referred to hereafter. 

The duties of the Privy Councillors, as defined 
by their oath of oflSce, are to serve her Majesty 
truly and faithfully in her Council ; to keep secret 
all matters treated, debated or resolved in the 
Privy Council from all persons outside of that 
body : and if the matter refer to any member of 
the Council concerning his loyalty and fidelity, 
then it must not be disclosed to that member 
until the Queen's pleasure be known in that 
behalf. They must in all things faithfully, 
honestly and truly declare their mind and opinion 
to the honor and benefit of her Majesty ; and in 
general be vigilant, diligent and circumspect 
in all their doings touching the Queen's affairs, 
as good Councillors should do. 

These functions of the Privy Council are exer- 
cised by the Cabinet Council ; but the oath taken 
by each Privy Councillor on his accepting office 
would oblige him to be mindful of these duties 
during his life-time, his appointment lasting 
during that period. Complete harmony of action 
is required among the members of the Govern- 
ment when what are called " Cabinet questions " 
arise. If any member of the Government fails 
to agree with the views of the Council on such 
questions it is his duty to resign. On these 
questions the Government of the day stands or 
falls together. Measures initiated by members 
of the Government are not necessarily measures 
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upon which, if the Ministry are defeated in the 
Commons, it would be their duty to resign. But 
if the Ministry make any question, otherwise not 
a Government measure, to be such, then their 
defeat on that would give rise to votes of want 
of confidence, which, if successful, would neces- 
sitate a change of Ministry. 

The Cabinet Council is, therefore, a fluctuating 
body, which, besides being the choice of the Crown, 
is also the approved party of the two Houses of 
Parliament. The Cabinet, on one side, takes its 
origin in the two Houses of Parliament, and on 
the other exists and acts in the Executive. It is 
well defined as the connecting link between the 
Legislative and Executive authority.* For, 
although in theory the Queen is the Executive, 
the Privy Council or Government is the real 
Executive. The other is a fiction perpetuated 
here by statute, but none the less a fiction. 
The Queen, or Governor-General in Canada, 
does every thing, it is true, but does it because 
the Privy Council advise so : and without such 
advice nothing is done. 

The Privy Council is a section of the Houses, 
of Parliament, and yet it rules not only the 
first estate, but the other two as well. In fact, 
it is a deputed Committee of Parliament which 
carries on the Government. Its aim is to please 
the Senate and Commons. So long as it does 
that it cannot displease the Crown. Whatever 

*Bagehot, on The English Constitation. 
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they advise is done, and presumably is done for 
the best, as the people are satisfied, and when 
they are, the Crown is satisfied! The Crown has 
no choice in reality; it discovers the people's 
choice, and then selects him as Leader — as 
Prime Minister. He is the double choice, and 
our Constitution does not admit of the supposi- 
tion that the Crown will choose any one not the 
choice of the people. This is not saying but 
that the Crown has certain abstract rights; but 
these are obsolete and disused in England, and 
can have no application here. The Cabinet 
Council, in effect, governs the people ; and the 
people, and the people only, have to say of whom 
the Cabinet is to be composed. It is their loss 
or gain, and is their choice by right. The Crown 
approves without interfering. 



CHAPTER X. 

EXECUTIVE GOVEENMENT.— ADMINISTKATIVE BRANCH. 

I. The Crown. 

Having considered the Legislative functions 
of the Government of Canada, attention will 
now be directed to its Executive. This is 
divided into two parts by some writers, viz., 
Administrative and Judicial Government; but 
the three duties of Government in making, 
explaining and enforcing laws will be found to be 
convenient. 

The Executive Government and authority in 
and over Canada is vested in the Queen. The 
Government of Canada is carried on by and on 
behalf of the Queen by a Governor-General aided 
and assisted by Privy Councillors. What prero- 
gatives of Eoyalty can be exercised by the 
Governor-General are not easily ascertained, as 
was seen in a former chapter. So far in the 
History of the Dominion it does not appear that 
he can oflScially act other than on the advice of 
his responsible Ministers. When a Ministry 
resigns, the Crown stands alone with no adviser 
known to the Constitution. Its first step taken 
towards the formation of a new Ministry is 
one taken on advice. A member accepting 
the position of leader of a new Government is by 
the theory of the Constitution advising the 
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Governor-General to that step. The new leader 
advises by accepting. 

Probably the only instance in which a Gov- 
ernor must act on his own independent advice is 
where he conceives that the Policy of his present 
advisers is not such as the country would uphold 
if the elective branch were dissolved and the 
country left to decide the question. This new 
Ministry would, however, have to shoulder the 
responsibility of this extraordinary course. It 
may well happen that a Ministry, even in good 
faith, would mistake the right course where 
several are open to it, and then feel itself bound 
to continue that course. A prudent Governor, 
superior to party and viewing his country from 
an elevation higher than his advisers view it, may 
conclude that the country would not approve of 
such a course as his Ministry advise him to 
pursue. The Crown outlives party; to-day one 
set of advisers are in power, and to morrow they 
are gone. He remains, and in extraordinary 
emergencies his timely check may save his 
country. 

This, however, may not happen, with a series 
of Governors, in the space of a century. His 
Ministry for the time being, represent the people; 
and it is more reasonable that he should take 
their advice than that they take his, and the 
responsibility of it, at the same time. They 
cannot avoid the responsibility ; and they would 
be ridiculous and inconsistent in saying the 
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advice was not theirs, but was the Governor's. 
He is not responsible to the people, but his 
Ministry is; and it is generally better for the 
people to have a Governor who will follow his 
advisers, than to have one looking for advisers, 
^n the ordinary course of events, there could be 
no hesitancy in preferring the advice of a 
responsible Ministry to that of an irresponsible 
official. 

The people have decided who is to rule them 
for a term of years at a time. Their choice 
may have been unfortunate, but there appears no 
way of recalling it, unless the Governor fancies 
he can safely dissolve the House on the 
strength of what he believes the public sentiment 
to be. This may sometimes be necessary and 
expedient; but it is a dangerous experiment, and 
appears to be contrary to the spirit of the 
British Constitution in modern times. The 
Crown is satisfied at the choice the people have 
made in the last election — it does not speculate, 
as to what choice they will make in the next. 

The fact seems to be that some body must 
take the responsibility of even this official act of 
the Governor-General, either the outgoing or 
incoming Ministry as to change of Government. 
The moment any one accepts the leadership, he 
tenders advice as to the choice. 

In the exercise of the Eoyal Prerogative of 
Pardon the British Government for a long time 

6 
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held out that the exercise of this power vested in 
the Governor-General without the advice of his 
Ministers ; but they amended the instructions to 
Lord Dufferin on this point on the ab]e arguments 
advanced by the Canadian Minister of Justice, 
the Hon. Edward Blake. 

Other administrative statutory rights of the 
Crown, such as convoking or dissolving Parlia- 
ment, appointing Judges, appointing Lieutenant- 
Governors, &c., though vested in the Governor- 
General are, in reality, done under advice from 
responsible Ministers. 

II. The Parliament. 

The administrative functions of Parliament 
have already been referred to. By the defeat of 
the acting Administration on a test question they 
force them to resign. The Parliament, in case 
the Crown refuses to agree with it, can refuse 
the Supplies and create a deadlock in public 
affairs. It has also the removal of Judges in its 
power, on petition made for that purpose. 

III. Privy Council Collectively. 

The administrative functions of the Privy 
Council as a body consist in promulgating Orders 
in Council which have the effect of laws, issuing 
proclamations, directing enquiries in public 
matters, taking action in unforeseen emergencies, 
and advising in all matters done officially by the 
Governor-General in Council and out of it. The 
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proceedings of the Privy Council are secret, or 
supposed to be so, and the Council is presided 
over by one of their members called the President 
of the Council. The Governor-General is not 
often present ; on exceptional occasions he pre- 
sides. The practice was reported to England to 
be that the questions of State are discussed by 
the Council and by the First Minister, and 
reported to the Governor-General. 



CHAPTER XT. 

ADMINISTRATIVE GOVERNMENT.— MINISTERS' DEPART- 
MENTAL DUTIES. 

The task of administering the public affairs 
of Canada is divided into twelve departments, 
each presided over by a Minister, who makes an 
annual report to Parliament by command of the 
Governor^General. If the administration of 
public affairs is not to the satisfaction of Parlia- 
ment the task can be handed over to others. 
No particular place is assigned to the Leader, 
or Prime Minister. In England the Leader is 
usually First Lord of the Treasury, but the 
Departmental work there is not at all similar to 
what it is in Canada. 

Each Minister is paid $7,000 per annum as 
compensation for his labor. The Ministers in 
the different Departments at Ottawa are assisted 
by deputies and assistants, who form the Civil 
Service of Canada. The following are the De- 
partments as they stand at present, since the 

Statutes of 1879 : 

1. The Department of Justice. 

2. The Department of Finance. 

3. The Department of Agriculture. 

4. The Department of the Secretary of State of Canada. 

5. The Department of Militia and Defence. 

6. The Department of Customs. 

7. The Department of Inland Ke venue. 

8. The Department of the Interior. 

9. The Department of Public Works. 

10. The Department of Kailways and Canals. 

11. The Post Office Department. 

12. The Department of Marine and Fisheries. 



dk 



CHAPTER XII. 

ADMINISTRATIVE GOVERNMENT.— (Continiiicd.) 

1. The Department of Justice. 

This Department of the Civil Service is 
presided over by the Minister of Justice for 
Canada, who is appointed by the Governor- 
General, by Commission, under the Great Seal, 
and who holds oflftce during pleasure — that is, so 
long as the Government, of which he is a mem- 
ber, retains office. The Minister of Justice is by 
virtue of his office Attorney-General of Canada, 
and in this regard, he is entrusted with the same 
powers, and charged with the same duties, which 
belong to the office of Attorney-General for 
England, by law, or usage, so far as the same 
powers and duties are applicable to Canada : and 
also with such powers and duties as belonged to 
that office, prior to 1867, in the Province, in 
order to carry out the provisions of the Con- 
federation Act by the Government of the 
Dominion. 

He is Legal Adviser of the Governor- General, 
and the Legal Member of the Privy Council. 
He must see that the Administration of Public 
Affairs is in accordance with law. He has the 
superintendence of all matters connected with 
the Administration of Justice in Canada, that 
does not fall within the Jurisdiction of the 
Provinces. He must advise upon the Legislation 
of the Provinces in case it be in ^i^^^^^ ol \}ci5»x -| 
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powers, and must advise the Crown generally 
upon all matters of law referred to him. He 
advises the heads of the other Departments upon 
all matters of Law connected with their 
departments. He settles and approves of all 
Instruments issued under the Great Seal of 
Canada, has the conduct and regulation of all 
litigation for or against the Crown, or any 
Public Department, in matters within the 
authority and jurisdiction of the Dominion ; and 
he may have to advise on other matters referred 
to him by the Governor in Council. He has 
also the superintendence of Penitentiaries and 
the Prison system of the Dominion, and returns 
are made to him every year from Penitentiaries, 
Gaols, Lunatic Asylums and Eeformatories. 

The Governor appoints a Deputy of the 
Minister of Justice, who is charged with the 
performance of these Departmental duties, 
under the Minister. He has the control and 
management of the ofiScers, clerks and servants 
of the Department, who are appointed by the 
Governor, and he may have other powers and 
duties assigned him by the Governor in Council. 

By order in Council, dated in February, 1876, 
rules for proceedings in the Supreme Court were 
promulgated, and the general practice of the 
Court in receiving and hearing appeals was laid 
down. 

The Minister of Justice is now a member of 
the Treasury Board in the room, and stead of 
the Eeceiver-General. 



CHAPTER XIII. 

ADMENISTRA^TIVE GOVERNMENT.— (Continubd.) 

2. Thb Department of Finance. 

This Department of the Civil Service is 
presided over by the Minister of Finance and 
Eeceiver General, appointed and holding oflBce 
like the Minister of Justice and the other Minis- 
ters of the Crown. 

This Department has the supervision, control 
and direction of all matters relating to the 
Financial Affairs and Public Accounts, Ee venue 
and Expenditure of the Dominion, excepting such 
of these matters as may be assigned to other 
departments, as Customs, &c. 

The Governor-General appoints a Deputy 
Minister of Finance, who is Deputy Head of the 
Department and Secretary of the Treasury 
Board. Formerly the Auditor General and an 
officer called the iteputy Inspector General were 
officers of this Department. A Board called the 
Treasury Board, consisting of the Minister of 
Finance, the Minister of Justice, the Minister of 
Customs, and the Minister of Inland Eevenue is 
a Committee of the Priw Council on all matters 
mentioned as belonging to this Department. 
The Board mav call the attention of the Council 
to any of these matters, or the Council may refer 
any of them to the Board. The Board has 
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power to require from any Public Department, 
Board or OflBcer, or other person or party bound 
by law to furnish the same to the Government, 
any account, return, statement, document, or 
information which the Board may think necessary 
for the due performance of its duties. By the 
word Eevenue in this Department is meant 
Eevenue of the Dominion of Canada and all 
branches thereof, and all public moneys, whether 
arising from duties of Customs or other duties, 
or from the Post Office, or from tolls on Canals, 
Eailways or other public works', or from penalties 
or forfeitures, or rents or dues, or other source 
whatsoever, and whether the money belongs to 
or is collected by the Dominion in trust for any 
Province or for Great Britain. The Governor 
in Council determines what officers are necessary 
in the collection of the Revenue, and divides up 
Canada into posts and districts for Revenue pur- 
poses, and makes all necessary regulations for 
payment and accounting for the Revenue. No 
money is paid out of the PubRc Chest unless by 
cheque on some bank upon the warrant of the 
Governor in Council, signed by the Receiver 
General and countersigned by the Minister of 
Finance, or their respective Deputies. 

The Governor appoints a Board of Audit, 
whose duty it is to report on any accounts laid 
before it. This Board consists of the Deputy 
Postmaster-General, the Commissioner of Cus- 
toms, the Commissioner of Inland Revenue, the 
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Deputy Minister of Finance, the Deputy of the 
Minister of Public Works, the Deputy of the 
Minister of Militia, the Deputy of the Minister 
of Marine and Fisheries, and an Auditor- 
General, appointed by the Governor, who is 
Chairman of the Board. This Board examines 
into public accounts submitted to them, and 
reports to the Minister of Finance, and no deci- 
sion of the Board is binding until approved of 
by him. The Board prepares and submits to 
the Minister of Finance the public accounts to 
be annually laid before Parliament for the finan- 
cial year. The financial year begins on the 30th 
of June in each year. This Board has power to 
examine persons on oath, to obtain writs of 
summons, issue commissions, and to take evi- 
dence when necessary. 

This Department has to deal with banks 
issuing Dominion notes in place of their, own, 
and also with the issue of Dominion notes, and 
with the currency generally. 

The Minister of Finance is now Keceiver- 
General, and has all the powers and duties 
which the Keceiver- General was charged with. 

For the more complete examination of the 
public accounts, and for the reporting thereon, 
the Governor General may, under the Great Seal, 
appoint an Aaiditor General of Canada, who holds 
oflBce till removed by the Governor-General on 
the address of the Senate and Commons. He 
issues all cheques under the Parliamentary 
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appropriation, and unless in these cases no cheque 
of the Finance Minister shall issue unless upon 
his certificate. He certifies and reports as to 
the public accounts presented to Parliament by 
the Minister. 

The Deputy of the Minister shall keep the 
accounts with the Financial Agents of the Domi- 
nion in England and with the banks paying or 
receiving public money, and accounts of money 
paid for interest on Canadian stock, debentures 
or other securities. He shall countersign all 
debentures and keep a debenture book, an interest 
book respecting them, and an appropriation book, 
and shall keep the public accounts of the Domi- 
nion, and has control and direction of its financial 
affairs, public accounts, revenue and expenditure 
under the Minister. He prepares and submits 
to the Ministers the public accounts to be laid 
before Parliament. The manner of dealing with 
this most important part of the public affairs in 
the Finance Department is too complicated to 
give even a general idea of its workings within 
a small space. The reader must be referred to 
Public Accounts Audit Act, 1878, and its amend- 
ments. 



CHAPTER XIV. 

ADMINISTRA.TIVB GOVERNMENT.— (Continubd.) 

3. The Department op Agriculture. 

This Department is presided over by the 
Minister of Agriculture, who, with a Deputy 
Minister, has charge of the management and 
direction of the Department. 

The duties and powers of the Minister of 
Agriculture, extend to the execution of the 
laws enacted by the Parliament of Canada, and 
of the orders of the Governor-General in 
Council relating to the following subjects, which 
are controlled and directed by the Department : 

1. Agriculture. 

2. Immigration and Emigration. 

3. Public Health and Quarantine. 

4. The Marine and Emigrant Hospital at Quebec. 

5. Arts and Manufactures. 

6. The Census, Statistics and the Eegistration of St-atis- 

tics. 

7. Patents of Invention. 

8. Copyright. 

9. Industrial Designs and Trade Marks. 

Any of these powers and duties may be 
assigned to other members of the Privy Council 
by the Governor in Council, and the same power 
may also assign additional duties to the Minister 
of Agriculture than those above enumerated* 
The Minister is bound to make his Annual 
Report to both Houses of Parliament within 
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twenty days after the commencement of the 
Session. 

Each of the Provinces has power to Legislate 
in relation to Agriculture in its respective 
Province, and also in relation to Immigration 
into such Province. The Dominion has power 
to Legislate, in relation to these same subjects, 
in all or any of the Provinces ; and the 
Provincial law takes effect so long and as far 
only as it is not repugnant to anj'^ Act of the 
Parliament of Canada. These t\vo subjects of 
Agriculture and Immigration into the Provinces 
are the only subjects in which Canada and the 
Provinces have concurrent Jurisdiction . Canada 
maintains Emigration OflBces in Great Britain 
and in Canada ; and arrangements are entered 
into by which the Dominion and Provincial 
Governments assist each other in this particular ; 
and conferences of the delegates of both Gov- 
ernments are convened from time to time in 
the Office of this Department. Minute statutory 
Eegulations are made in regard to Immigrants, 
Quarantine, &c. ; and the Governor in Council is 
empowered to make regulations to carry out the 
Quarantine Act, or prohibit the landing of vicious 
immigrants, &c. 

The Minister of Agriculture keeps a register 
of Copyrights, in which proprietors of literary, 
scientific and artistic works or compositions 
may register the same under the Copyright Act 
of 1875. The Minister has power to make rules 
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and regulations and prescribe forms for this pur- 
pose. The term of copyright is for twenty-eight 
years, and may, under certain circumstances, 
be renewed for fourteen years after the expira- 
tion of that time. Two copies of the work are 
deposited in this Office, one of which is forwarded 
to the Library of Parliament. The notice of 
obtaining a copyright must appear in the work 
itself in a prescribed form. The rules and regu- 
lations are laid down by an order of the Privy 
Council dated 7th December, 1875. The regu- 
lations as to Trade-marks and Designs were laid 
down by Statute in 1^79. 

The Min'ster of Agriculture receives returns 
as to criminal statistics every year up to the 
30th September, from the proper officers of the 
courts administering criminal justice, and from 
Wardens and Sheriffs and Justices of the Peace, 
and records of the same are kept in his Depart- 
ment. He receives also such returns as to the 
exercise of the prerogative of mercy as are fur- 
nished by the Secretary of State. These statis- 
tics and returns are abstracted and printed 
yearly. 

A Census shall be taken in 1881, and in every 
tenth year thereafter, at the beginning of each 
such year. The details of the Census shall be 
directed by the Governor in Council ; and this 
Department shall prepare all forms and instruc- 
tions necessary for that purpose, and examine 
into the returns and records, and lay before 
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Parliament such abstracts and tabular returns 
shewing the results of the Census as accurately 
and fully as possible. 

The Minister of Agriculture is, under the 
approval of the Governor in Council, from time 
to time to collect, abstract, tabulate and publish 
the Vital, Agricultural, Commercial, Criminal 
and other statistics of the country ; and has all 
the necessary powers to provide himself with all 
proper officers and assistants for that purpose. 
Regulations as to Contageous Diseases in Cattle 
issue from this Department by order of the 
Governor in Council. 



CHAPTER, XV. 

ADMINISTEATIVE GOVERNMENT— (CoNTunjUD.) 

4. The Department of the Secretary of State of Canada. 

The Department is presided over by the 
Secretary of State of Canada, and managed 
under his direction. The Governor-General may 
also appoint an ** Under Secretary of State" and 
other necessarv officers. 

The duty of this Minister is to have charge of 
the State Correspondence, to keep all State 
Eecords and papers not specially transferred to 
other Departments, and to perform such other 
duties as may be assigned him. He is the 
Registrar General of Canada, and as such 
registers all Instruments of Summons, Commis- 
sions, Letters Patent, Writs, and other Instru- 
ments issued under the Great Seal ; and the 
Under Secretary of State, as Deputy Registrar 
General of Canada, may sign and certify the 
^registration of all instruments and documents 
required to be registered, and may issue certified 
or authenticated copies of these or any records 
in the ofl&ce which may be so required. He has 
also control of the tariff of fees in the applica- 
tion of Letters-patent, and it is through his 
Department that these issue. 

The office of Superintendent of Indian Affairs 
was formerly entrusted to this Minister ; and he 
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had control and management of the lands and 
property of the Indians in Canada ; but now this 
is assigned to the Minister of the Interior, 

The Secretary of State had formerly charge 
of the North-West Mounted Police, This is now 
transferred to the Minister of the Interior. 

All powers and duties vested in the Commis- 
sioner of Crown Lands, with respect to Ordinance 
or Admiralty Lands in the late Province of Canada, 
are transferred and vested in the Secretary of 
State, and are to be exercised and performed by 
him. He has also control and management of 
all Dominion Crown Lands not specially under 
the control of the Public Works Department. 

The Secretary of State reports annually to 
Parliament within ten days after its commence- 
ment. 

The Secretary of State has charge of the 
State correspondence with the Provinces, as 
there is now no Secretary of State for the Pro- 
vinces. He has charge of supplying the sta- 
tionery required by the several Departments of 
the Government, and has charge of the Station- 
ery Department, and the Queen's Printer is an 
officer of this Department. 

The Queen's Printer for Canada is appointed 
by commission under the Great Seal, and holds 
office during pleasure. He prints and publishes, 
under the authority of the Governor in Council, 
the Official Gazette of the Dominion, known as 
the Canada Gazette. All the requisite depart- 



Manual of Government in Canada. 97 

mental and other reports, forms, documents 
and other papers, all State Proclamations, and 
all official notices, advertisements and docu- 
ments relating to the Dominion of Canada and 
under the control of Parliament, and requiring 
publication, must be published in the Canada 
Gazette, unless some other mode of publication 
is required by law. 



CHAPTER XVI. 

ADMINISTBATIVE GOVEBNMENT.— CtoirmnTiiD.) 

5. The Department of Marine and Fisheries. 

The Minister of Marine and Fisheries has the 
management and direction of this Public De- 
partment under his control. His Deputy directs 
and oversees the other officers and servants of 
the Department, and has general control of its 
business in the absence of the Minister. 

The following are the matters within the con- 
trol of this Department, under any existing 
laws in reference thereto : 

1. Sea, Coast and Inland Fisheries, and the manage- 
ment regulation and protection thereof, and anything 
relating thereto ; 

2. Trinity Houses and Trinity Boards, Pilots and 
Pilotage, and Decayed Pilots ' Funds j 

3. Beacons, Buoys, Lights, Light-Houses, and their 
maintenance -, 

4. Harbors, Ports, Piers and Wharves, Steamers and 
Vessels belonging to the Government of Canada, except 
Gunboats or other Vessels of War ; 

5. Harbor Commissioners and Harbor Masters j 

6. Classification of Vessels, and examination and 
granting of Certificates of Masters and Mates, and 
others in the Merchant service j 

7. Shipping Masters and Shipping Officers j 

8. Inspection of Steamboats and boards of Steamboat 
inspection ; 

9. Enquiries into causes of Shipwrecks j 
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10. Establishment, regulation and maintenance of 
Marine and Seamen Hospitals and care of distressed 
seamen, and generally such matters as refer to the 
Marine and Navigation of Canada. 

Orders in Council regulate the close seasons 
for fish in the different Provinces, and are made 
on the recommendation of the Minister of this 
Department. 

The Governor in Council may at any time, by 
Proclamation, transfer from this Department to 
the Department of Public Works the construction 
and repair of Light Houses. 



CHAPTER XVII. 

ADMHOSTBATIVE GOYERNMEKT.— (€k>]fTiin7BS.) 

6. Department of Militia and Defence. 

The Minister of Militia and Defence is charged 
with and responsible for the administration of 
Militia Affairs, including all matters involving 
expenditure, and of the fortifications, gunboats, 
ordnance, ammunition, arms, armories, stores, 
munitions, and habiliments of war belonging to 
Canada. He has also the initiative in all Militia 
Affairs involving the expenditure of money. 
The Governor in Council may appoint a Deputy 
to this Minister, and such other officers as may 
be necessary, and prescribe their duties. 

The Command-in-Chief of the Land and Naval 
Militia, and of all Naval and Military forces of 
and in Canada, is vested in the Queen, and shall 
be exercised and administered by Her Majesty 
personally, or by the Governor-General as Her 
representative. 

The Militia consists of all the male inhabitants 

over eighteen years of age and under sixty, not 

exempted or disqualified by law, and being 

British subjects by birth or naturalization. 

There are four classes of Militia, as follows : 

1. 18 and over 18, and under 30 yearS; who are unmarried 
or widowers without children. These will be called 
upon to serve first. 
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2. Those of 30 and upwards, but under 45, unmarried, 

or widowers, without children. These will be 
called after the first class. 

3. Those of 18 and upwards, but under 45, who are 

married, or widowers, with children. These will, 
are next liable to be called. 

4. Those of 46 and upwards, but imder 60, These are 

not called until the others are serving. 

Her Majesty may, however, in the case of a 
general rising, or rebellion, require all the male 
inhabitants of the Dominion, capable of bearing 
arms, to serve in the Militia. 

The Militia is divided into the Active and 
Reserve Militia. 

1. The Active consists of three divisions : 

(a.) The Volunteers, who are composed of corps, raised 
by enlistment, who serve for three years, in time of 
peace. 

(6.) The regulars are composed of men who voluntarily 
enlist to serve therein, or of men balloted to serve 
or of men who voluntarily enlist to serve with the 
balloted men, and of men balloted to serve. 

(c.) The Marines are composed of seamen sailors, and 
persons whose usual occupation is upon any 
steamer, or sailing craft, navigating the waters of 
the Dominion. The term of service of the Marines 
and Begulars is two years. 

2. The Reserve Militia consists of the whole of 
the men not serving in the Active Militia of the 
time being. 
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Canada is divided into twelve Military Dis- 
tricts : 

Ontario 4 

Quebec 3 

Nova Scotia 1 

New Brunswick 1 

Manitoba 1 

British Columbia 1 

Prince Edward Island 1 

Schools of Instruction are established in gar- 
rison towns in Canada ; and the staff of In- 
structors, under the superintendence of a mili- 
tary officer called a Commandant, is appointed 
by the Governor in Council. The regulations 
for admission, &e., are laid down by Order in 
Council. 

The Department of Militia and Defence pays 
those on the pension list, and enquires who are 
entitled to pensions. 

Certain lands in Canada used for military 
defence, or under the control of the Ordnance 
Department, are vested in the Secretary of 
State for War in England, who can dispose of 
the same or purchase new lands for military 
purposes. 

As regards the Naval defence of the Province, 
all the lands and other real property, such as 
docks, dock-yards, arsenals, piers, wharves, 
quays, &c., vest in the Commissioner of the 
Admiralty, or Lord High Admiral of England, 
with power to dispose of the same, and other 
powers, similar to the Secretary of State for 
War as to the land defence. 



CHAPTER XVIII. 

ADMINISTRATIVE GOVERNMENT.— (Contihubd.) 

7. The Department op Customs. 

• 

The Department of Customs is presided over 
by the Minister of Customs appointed under the 
Great Seal, and holding ofl&ee during pleasure. 
The Governor-General appoints a Commissioner 
of Customs, and an Assistant Commissioner of 
Customs. These have certain powers and 
perform certain duties assigned them by the 
Governor-General, or by the Minister of Customs. 

This Department has control and manage- 
ment : 

1. Of the collection of the duties of Customs and of 
matters incident thereto, and of the officers and servants 
employed in that service. 

2. Of the Collection of Tolls on the Public Canals, and 
of matters incident thereto, and of the officers and 
persons employed in that service, subject to certain 
Acts, Customs and the Revenue and public accounts and 
accountants. 

The Governor-General may appoint a Board 
of Examiners for all employees in this depart- 
ment, and these may classify the persons 
employed, and grant certificates accordingly. 

The Minister of Customs reports annually to 
Parliament on the transactions and affairs of his 
Department within 15 days after Parliament 
opens. 



CHAPTER XIX. 

ADMINISTBATIVE GOVEKNMENT.— (CoimKUBD.) 

8. The Department of Inland Revenue. 

This Department is presided over by the Min- 
ister of Inland Revenue, who is assisted by a 
Commissioner of Inland Revenue and an Assist- 
ant Commissioner, called also Inspector of the 
Department, in performing such duties as are 
assigned to them by the Governor-General or by 
the Minister in charge. 

This Department has the control and manage- 
ment — 

1. Of the collection of all duties of Excise j 

2. Of the collection of Stamp Duties and the prepara- 

tion and issue of stamps and stamped paper^ 
except postage stamps ; 

3. Of Internal Taxes } 

4. Of Standard Weights and Measures ; 

5. The administration of the laws affecting the culling 

and measurement of timber, masts, spars, deals 
and staves, and other articles of a like nature, and 
the collection of slidage and boomage dues ; 

6. The collection of Bridge and Ferry tolls and rents j 
Subject always to the provisions of the Acts relating 

to the said subjects and matters connected therewith. 

The regulations as to balances, and weighing 
machines are laid down by order of the Privy 
Council, dated 10th July, 1877. Under a 
previous order Canada was divided into ten 
districts, under the Act respecting Weights and 
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Measures ; four for Ontario ; two for Quebec ; and 
one for the other Provinces, except Prince 
Edward Island. In this office are regulations 
for the inspection, verification and testing of 
gas, and for analyzing food, under the Acts to 
prevent the adulteration of food. The weights 
and measures Act of 1879 provides for uniform- 
ity of weights and measures, and prescribes 
standards therefor as deposited in this Depart- 
ment. 

The Governor- General may appoint officers 
and other persons to carry out all acts relating 
to the Department of Inland Eevenue, or any 
orders in Council, or regulations made there- 
under. A Board of Examiners may be consti- 
tuted in this Department, as in that of Customs. 

The Minister reports annually to Parliament, 
within fifteen days after the House opens. 



CHAPTER XX. 

ADMINISTRATIVE GOVERNMENT.— (Coktikubd.) 

9. The Department of the Interior. 

This Department of the Civil Service is 
presided over by the Minister of the Interior, 
He has the control and management of the 
aflfairs of the North-West Territories. He is the 
Superintendent General of Indian Affairs, and 
has the control and management of their lands 
and propertj" in Canada. He has also the 
control and management of all Crown lands, 
being the property of the Dominion, including 
those known as Ordnance and Admiraltv lands, 
and all other Public Lands not dfMN^Mly under 
the control of the Public Worka, or of that of 
Militia and Defence (and excepting also Marine 
Hospitals and Light Houses, and land connected 
therewith, and St. PauPs, Stable and Portage 
Islands). He is substituted for the former 
Commissioner of Crown Lands as regards Ord- 
nance and Admiralty lands transferred to the 
late Province of Canada, and lying in Ontario 
and Quebec. 

He takes the place of the Secretary of State in 
the ** Dominion Lands Act of 1872," and has all 
the powers, attributes, functions, restrictions 
and duties necessary to the enforcement of the 
provisions of that Act. 
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There is a Deputy Minister to this Department 
who has charge, under the Minister, of the 
performance of the Departmental duties, and 
the control and management of the ofl&cers, 
agents, clerks and servants in the Department. 
The Geological Survey of Canada was attached 
to this Department. 

The Indian Act of 1876 amends and consoli- 
dates the law relating to Indians. It defines 
who they are, what lands they hold and are 
entitled to, the protection the law affords them, 
and the disabilities they labor under. The Gov- 
ernor in Council may, however, exempt Indians 
from any portion of the operations of the Act. 

The law relating to the Administration and 
Management of the Dominion lands is amended 
and consolidated by an Act passed in 1879 Ccap. 
31) ; and these are under the control of the 
Minister of the Interior in a branch of this 
Department called '* The Dominion Lands 
Office.'* This Act provides for .the survey and 
disposal of these lands, regulations as to home- 
steads, mining and coal fields, timber lands, and 
licenses thereon, and for the issue of Patents to 
these lands. 

The Minister of this Department has charge 
of the North-West Mounted Police. 




CHAFIER XXI. 

▲DMINISTBATIYE GOVERNMENT.— (Coirnaruw).) 

10. Post Office Department. 

There is at the seat of Government, with the 
other Public Departments, a Post OfiSce Depart- 
ment, for the superintendence and management 
of the Postal Service of Canada, under the 
direction of a Postmaster-General. 

He is appointed, like the other Ministers, by 
Commission under the Great Seal, and holds 
office, as they do, during pleasure. 

He has power to appoint Postmasters having 
permanent salaries in towns and cities. 

He may also subject to the Acts in force : 

1. Establish and close Post Offices, and Post routes, and 

2. Appoint and suspend Postmasters, and other officers; 

and servants. 

3. Make mail contracts, or other business as to the 

Post Office, and regulate what is mailable mattert 
as to size and weight, and prohibit dangerous or 
improper, or other articles being sent ; and estab- 
lish rates, unless others laid down in Parliament 
therefor in Canada, and arrange for these outside 
Canada. 

4. Prepare stamps, stamped envelopes, post cards, 

wrappers, &c., and provide for the sale of the 
same, and establish a Money Order system, and 
make necessary regulations as to registration. 

5. Establish street letter or pillar boxes, and generally 

make such regulations as he deems necessary for 
the due and effective working of his Department. 
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A Deputy Postmaster General is appointed 
by the Governor in Council, who has control of 
the Department, under the Minister. 

The rates of postage on letters, newspapers 
and periodical publications, and what is called 
book and parcel post, are laid down by Statute, 
and the Postmaster-General has no power over 
these. 

The *' General Post Union," formed under a 
treaty taking effect on the 1st of July, 1875, 
regulates the understanding had between Great 
Britain and Germany, Austro Hungary, Belgium, 
Denmark, Egypt, Spain, the United States of 
America, France, Greece, Italy, Luxembourg, 
Norway, the Netherlands, Portugal, Eoumania, 
Eussia, Servia, Sweden, Switzerland and Turkey. 

Postar Arrangements and a Money Order 
system are arranged between Canada and the 
United States. ^ 

The Postmaster General has the sole and 
exclusive privilege of sending and delivering 
letters in Canada; and any person who infringes 
upon this privilege, except as provided, is liable 
to a penalty of at least $20 for every letter 
delivered, or found in his possession. The 
exceptions provided are, letters sent by a private 
friend, or by a messenger sent on purpose, on 
private affairs of the sender, or receiver, or sent 
by a private vessel to a place out of Canada, or 
letters brought into Canada, and immediately 
posted; or letters sent with goods, but without 
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pay or return and commissions^ or other papers, 
issuing out of a Court of Justice. 

The Postmaster-General reports very fully to 
Parliament on the Finances, Receipts and 
Expenditure of his Department ; what has been 
paid for mail transport, salaries of persons 
employed, incidental expenses, dead and lost 
letters, the transactions of the money order 
offices, the losses and costs under this system, 
and the transactions of the Post Office Savings 
Bank. 

This Eeport is presented to the House within 
ten days after the opening of the Session. 



CHAPTER XXII. 

DEPAETMENT OF PUBLIC WORKS. 

Prior to the 20th of May, 1879, the Depart- 
ment of Public Works was presided over by one 
Minister appointed in the usual way. On that 
day, by Proclamation, it was divided into two 
departments, to be presided over and managed 
by two members of the Administration, who are 
designated as the Minister of Railways and 
Canals, and the Minister of Public Works. 

11. Department of Railways and Canals. 

The Minister in charge of this Department has 
the management and direction of all Railways, 
and works and property appertaining or incident 
thereto, which immediately before the proclama- 
tion mentioned were under the management and 
direction of the Department of Public Works, to 
the same extent and under the same provisions 
as they were formerly managed. Each of the 
two Ministers succeeds to all the powers and 
duties before vested in the Minister of Public 
Works, so far as respects the works under their 
respective charge. In case any doubt arise as 
to which of them any particular branch of the 
Public Works belongs, it shall be decided by order 
of the Governor in Council ; and he may make 
order assigning any of the officers and employees 
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of the present Department to either of the newly 
constituted Departments, or direct them to act 
in both. 

The Governor in Council may appoint as chief 
officer of the Department a Deputy Minister of 
Railways and Canals, a Secretary, one or more 
Chief Engineers, a chief Architect, and other 
necessary officers. 

The Deputy has charge of the Department 
under the Minister, directs the other officers and, 
has general control of the business of the De- 
partment, and may be assigned other duties by 
the Governor in Council. 

The Secretary keeps account of the moneys 
appropriated for and expended on each Public 
Work and Building under the management of 
the Department, keeps accounts with contractors, 
looks after contracts to see that they are correctly 
drawn up and executed, prepares certificates, 
reports, &c. 

The Chief Engineer and Architects prepare 
maps, plans and estimates, and report to the 
Minister thereon. 

The Legislation relating to Railways generally 
will be found amended and consolidated in chap. 
9, 42 Victoria (1879). 

12. The Department op Public Works. 

The Minister of Public Works presides over 
this Department, has charge of all Public Works 
of the Dominion, except the Eailways and 
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Canals, assigned to the Minister of Railways 
and Canals under the Act of 1879. 

He has control of : 

1. Works for the Improvement of the Navigation of 

any water, such as Locks, Dams, Hydraulic Works, 
Harbour Piers, &c., and Works for facilitating the 
transmission of timber, such as slides, dams, piers, 
booms, and other work, except those appertaining 
or belonging to Canals, or being incident thereto. 

2. Roads and bridges, public buildings, vessels, dredges 

scows, tools, implements and machinery, for the 
improvement of navigation, not belonging to canals. 

3. The Provincial steamers, 

4. All other property (except that managed in the 

Department of Railways and Canals) heretofore 
acquired, constructed, repaired, maintained, or 
improved at the expense of the late Province of 
Canada, or of New Brunswick and Nova Scotia, or 
hereafter to be acquired by Canada. 

5. Such portions of Ordnance Property transferred to 

the late Provincial Government of Canada by the 
Imperial Government, and afterwards placed under 
this Department. 

But any public works or property which were 
or will be transferred to any of the Provinces 
mentioned, or leased or sold to Municipalities, 
incorporations, or other parties, are not within 
this Department; nor are any public works, roads, 
bridges, harbors, or property which were aban- 
doned by proclamation to the control of the 
Municipal or Local authorities. 

The Governor-General may, by proclamation, 
declare any other works, roads, bridges, harbors, 
slides, light-houses, or buildings purchased or 

8 
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constructed at the public expense, and not 
assigned to the Provinces, to be under the 
management of this Department. 

All land, streams, water courses, and property 
acquired for the use of the Public Works, are 
vested in Her Majesty ; and the Minister may 
take possession and acquire lands necessary for 
thlB Public Service in Her name. The price and 
other conditions are regulated under Arbitration, 
firom which, in cases over $500, an appeal lies to 
the Exchequer Court of Canada. 

Any work for or connected with the Public 
Defence may, by order in Council, be declared 
within the management of this Department, 
saving the rights of the Secretary of State for 
War as to Imperial interests. 



CHAPTER XXIII. 

REVENUE AND ASSETS OF CANADA. 

The expenses of the Public Service of Canada 
are paid out of what is called the Consolidated 
Eevenue Fund. This fund took its origin from 
those Duties and Eevenues of the late Provinces 
of Canada, Nova Scotia, and New Brunswick, 
except such portions as were reserved at the 
Union in 1867 to the Provinces, or are raised by 
the Provinces themselves. It is composed of aU 
stocks, cash, bankers' balances and securities ; 
all lands, mines, minerals and royalties; and 
any sums due or payable thereon which then 
belonged to the Provinces. 

Also the following Public Works : 

1. Canals, with Lands and Water Power connected 

therewith. 

2. Public Harbours. 

3. Lighthouses and Piers, and Sable Island. 

4. Steamboats, Dredges, and Public Vessels. 

5. Kivers and Lake Improvements. 

6. Railways and Railway Stocks, Mortgages, and other 
Debts due by Railway Companies. 

7. Military Roads. 

8. Custom Houses, Post Offices, and all other Public 
Buildings, except such as the Government of Canada 
appropriate for the Use of the Provincial Legisla- 
tures and Governments. 

9. Property transferred by the Imperial Government, 

and known as Ordnance Property. 
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10. Armouries, Drill Sheds, Military ClothiDg, and Mu- 
nitions of War, and Lands set apart for general 
Public Purposes. 

Beyond this the Provinces retained all their 
respective Puhlic Property — Canada reserving 
merely the right to assume any lands or Public 
Property required for fortifications or defence. 
In return for this Canada became liable for the 
debts and liabilities of each of these Provinces 
at the Union, which were reduced by such stock, 
cash, bankers, balances, and securities for money 
as the Provinces had at the time. Canada gave 
up to Ontario and Quebec conjointly the follow- 
ing properties belonging to the late Province of 
Canada : 

Upper Canada Building Fund. 

Lunatic Asylums. 

Normal Schools. 

Court Houses in 

Aylmer, 

Montreal, 

Kamouraska, 

Law Society, Upper Canada. 

Montreal TurnpUce Trust. 

University Permanent Fund. 

Boyal Institution. 

Consolidated Municipal Loan Fund, Upper Canada. 

Consolidated Municipal Loan Fund, Lower Canada. 

Agricultural Society, Upper Canada. 

Lower Canada Legislative Grant. 

Quebec Fire Loan. 

Temiscouata Advance Account. 

Quebec Turnpike Trust. 

Education, East. 

Building and Jury Fund, Lower Canada. 

Municipalities Fund. 

Lower Canada Superior Education Income Fund. 

Although Canada assumed the indebtedness of 
the Provinces, it was settled at a certain sum, or 






Lower Canada. 
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if beyond, the Provinces were to pay Canada 
interest on the excess at 5 per centum per 
annum. 
These sums were as follows : 

Ontario and Quebec, liable to Canada, if their debt 

was over $62,500,000 00 

Kova Scotia 8,00J,000 00 

New Brunswick 7,000,000 00 

If the debts of the latter two Provinces were 
not up to their respective amounts, they were to 
get the same rate of interest in half yearly pay- 
ments in advance on the difference. 

Canada was to pay towards the expenses of 
the Provincial Governments the following sums : 

Ontario 180,000 

Quebec 70,000 

Nova Scotia 60,000 

New Brunswick 50,000 

Besides, an annual grant determinable on the 
population. 

This was the basis of the Consolidated Ee- 
venue Fund of Canada in 1867 ; and the balance 
of the Duties and Eevenues not appropriated 
were, along with all Duties and Eevenues raised 
in accordance with special Provincial powers, 
formed into Provincial funds called the Consoli- 
dated Eevenue Fund of the Province. 

These funds are each year augmented in 
various ways. In the Dominion Government, 
large sums are paid in from the Customs, 
Eevenue and Public Land Departments, by 
means of tariflfs, excise, or other duties, by the 
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sale of landa, by fees from the Fost Office 
Department, and from the various other De- 
partments of State. If the receipts from these 
sources are in advance of the amount asked for 
in the Supply Bill, which sets out of the 
expenditure of the country for the fiscal year, 
then there is no necessity of direct taxation, or 
specific grants by Parliament. The Ways and 
Means used for raising the Supplies forms the 
Budget of the year ; and when it is considered 
that in Canada the supplies voted by Parlia- 
ment usually run a great many million of 
dollars annually, as the expenses of the Govern- 
ment from July to July, the task which the 
Minister has in making a satisfactory Budget 
Speech is not at all*an easy one. 

The first change in the Consolidated Revenue 
Fund of Canada is the costs, charges and 
expenses incident to its collection, management 
and receipt. The interest on the Public Pro- 
vincial debts is the second ; and the third is 
the Governor-Generars salary, fixed at £10,000 
sterling, or such other sum as the Parliament of 
Canada may determine. After these payments 
are made the balance is appropriated to the 
Public Service of Canada, with no particular 
order of preference. 

The Governor-General in Council, unless Par- 
liament otherwise directs, orders the form and 
manner of all payments or discharge of liabili- 
ties, under the Act of 1867, in regard to Canada 
and its Provinces in these matters. 



CHAPTER XXIV. 

« 

THE PBOVINCIAL CONSTITUTIONS. 

It is not easy to define, in a few words, the 
exact position of the Provinces comprising the 
Dominion of Canada. In 1867 three existing 
Provinces desired to be federally united into one 
Dominion ; and they were so united, and formed 
thereafter Canada. The three Provinces were 
then lost sight of, and in their stead Canada 
appeared ; and Canada was immediately after- 
wards divided up into four Provinces. The late 
Province of Canada, with Nova Scotia and New 
Brunswick, was constitutionally wiped out of 
existence; and these portions of the British 
possessions — these Colonies — were to be there- 
after known under a new name collectively, and 
with new Constitutions. Had the new Political 
division one Legislature only for all purposes, 
the difiSculty of defining our new situation would 
be comparatively easy. But the difficulty of 
legislating for all parts of the new Dominion was 
deemed by the framers of its Constitution so 
great that one central Parliament could not 
satisfactorily accomplish that task. Accordingly, 
in almost the very next section of the Act of 
1867 uniting the three Provinces into Canada, 
we find it declared that Canada shall be divided 
into four Provinces, just as these possessions 
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were before the Union Act of 1840 ; and then 
exclusive powers of legislation are given to the 
Provinces. The reader will remember that the 
three Provinces, Canada, Nova Scotia and New 
Brunswick, were one, might say four, even aftei 
1840 and .up to 1867, as the Union Act, though 
it united Upper and Lower Canada into one 
Province, recognized their separate existence. 
The old Provinces retained their geographical 
boundaries, but lost almost everything else. 
They merged in the Dominion and were re-created 
in another set of names — Ontario, Quebec, Nova 
Scotia and New Brunswick. 

There is a great difference, therefore, between 
the present and past position of these Provinces. 
Formerly they were Colonies of the Empire, and 
possessed Governors or Lieutenant-Governors, 
who were the immediate representatives of the 
Crown in their Provinces. Now their chief 
Executive ofl&cers are members of the Colonial 
Administration staff, and are but Lieutenants of 
the Governor-General of Canada ; and the Pro- 
vinces are no longer Colonies, but Provinces of a 
Colony. Under the former Constitution they 
had, subject to Imperial authority, the right to 
make laws for the peace, order and good govern- 
ment of their Provinces ; now their Legislative 
power is limited to a prescribed set of subjects ; 
and though they are supreme within these Con- 
stitutional limits, it seems that they cannot go 
beyond them. Whether wisely or not, they 
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surrendered a large portion of their rights to the 
Federal Government at Ottawa to be there 
determined upon. Any attempted assumption 
of authority beyond these subjects, if not vetoed 
by the Governor-General, is liable to be declared 
unconstitutional by the Provincial gr by the 
Dominion Courts. 

Besides these important matters of substance, 
it is said — whether that be important or not — that 
they have lost some matters of form. In the 
present Constitution one Parliament is given to 
Canada ; to the Provinces of Canada are given 
Legislatures without being styled Parliaments. 

Whether any British possession in America 
ever had a Parliament before the Dominion of 
Canada got one, is a question not to be discussed 
here. No Plantation or Colony ever received it 
in so many words, although it was certainly 
assumed to be reproduced under the Constitutions 
of 1791 and 1840 in the Canadas. If a Legisla- 
ture has all the deliberative powers necessary, 
it is not much to discuss, except as a side issue, 
whether it be a Parliament or not. 

Again, it is said that the Lieutenant-Governors, 
being deputies of the Governor General, and not 
of the Queen, have no power to give the Queen's 
sanction to any Act of the Legislature. They 
assent on behalf of the Governor-General.* 
They have not the power to do so under the written 
Constitution ; and there is certainly something 

♦ Per Draper, C. J., in re Goodhue, 19 Grant. 
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anomalous in the case of the Governor-General, 
the Queen's Deputy, disallowing an Act passed 
in the Provincial Legislatures by the Queen's 
Most Excellent Majesty. An objection was for- 
merly raised in the American colonies in the cor- 
responding case of a Governor-General who was 
unquestionably the Royal Representative, but it 
was over ruled. On the matter being referred to 
England an opinion was given in these words : 

" I have heard objections drawn from the style of this 
Act. ^ It is enacted by the King's Most Excellent Ma- 
jesty,' &c., but I think this objection of little weight. The 
King is here named in his Royal and Politic capacity, 
which at the time of making the Act it was to this pur- 
pose residing in his Governor, who there eiyoyed and 
exercised the functions of it in this province, and the 
personal assent was not necessary to the Act." * 

Under the strict reading of the Constitution, 
and in view of the authorities, it would seem, 
however, that the use of the Queen's name is 
unauthorized in Acts in the Local Legislatures. 

** The Queen" says Mr. Justice Gwynne, 
forms no part of the Provincial Legislatures, 
as she does of the Dominion Parliament. * * 
The use of Her Majesty's name by these 
Provincial Authorities is by the Act confined to 
the summoning and calling together the Legis- 
latures ; and singularly as it seems, this is by the 
82nd Section, rather by accident I apprehend, 
than design, confined to the Lieutenant-Gover- 
nors of Ontario and Quebec. 

♦Chalmer's Opinioirs. 
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By the 91st Section it is declared that the 
Acts of the Dominion Parliament shall be made 
by the Queen, by and with the advice of the 
Senate and Commons, treating the Queen herself 
as an integral part of the Parliament ; whilst the 
92nd Section enacts that the " Legislatures*' of 
the respective Provinces, that is, the Lieutenant- 
Governor and the Legislative Assembly in 
Provinces having but one House, and the 
Lieutenant-Governor and the Legislative Council 
and Assembly in Provinces having two Houses, 
shall make laws in relation to matters coming 
within certain enumerated classes of subjects, to 
which their jurisdiction is limited. Nothing can 
be plainer, as it seems to me, than that the 
several Provinces are subordinate to the Do- 
minion Government ; and that the Queen is no 
party to the laws made by those Local Legis- 
latures, and that no Act of any such Legislatures 
can in any manner impair or affect Her 
Majesty's right to the exclusive exercise of all 
Her prerogative powers, which she continues to 
enjoy untrammeled, except in so far as we are 
obliged to hold that, by the express terms of the 
British North America Act, or by irresistible 
inference from what is there expressed, she has 
by that Act consented to be divested of any 
part of such prerogative."* 



* Lenoir v». Bitchie, in the Supreme Court, not yet reported. The 
foregoing parts of this chapter were in type before this judgment of Mr. 
Justice Gwynne, appeared in the Canada Law Jottrnal. 



CHAPTER XXV. 

THE LIEUTENANT QOVEBNOBS. 

Under the Federal Bystem of Government in 
Canada the chief executive officers in the Pro- 
vince are now members of the Civil Service of 
Canada, and not as formerly, members of the 
Civil Service of England. They are neither 
appointed nor removed by the Crown, but by the 
Governor-General of Canada, as will be referred 
to presently. They are Local not Imperial 
officers. The Lieutenant-Governor is head of 
the Legislature, or rather the Legislature is 
composed of a Lieutanant-Governor and a House 
of Assembly, either with or without a Legislative 
Council. He is essential to the Legislature, and 
is Chief of the Executive in the Provinces. His 
assent to all Bills in behalf of the Governor- 
General is necessary before they become law; 
and he has a negative voice, probably the same 
as the Crown, in all Legislative Acts. He is the 
Chief Executive Officer in the Provinces, as has 
been said ; but the Executive Authority of and 
over the Province is not vested in him. It is, 
no doubt, vested in the Queen, in whom *' the 
Executive Government and authority of and over 
Canada is continued and vested.** 

The Governor in Council appoints a Lieuten- 
ant-Governor for each Province, and determines 
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the len^^tb of his official existence, which is 
usually five years. He cannot be removed 
withiil that period without cause assigned. This 
cause is to be communicated to him in writing 
within one month after the order for his removal 
is made ; and shall be communicated by message 
to the Senate and to the House of Commons 
within one week thereafter, if the Parliament is 
then sitting; and if not, then within one week 
after the commencement of the next session of 
the Parliament. The Senate and Commons 
must be the judges as to sufficiency of the cause 
alleged. It appears that it is sufficient for the 
Ministry at Ottawa that Parliament has passed 
a censure on his conduct. Whenever it is felt 
by the Dominion Government that it is for the 
public interest he should be displaced, then he ^ 
is and ought to be removable. He has no vested 
right to his office for the full term ; nor does he 
hold office during good behavior, like our Judges.* 
He is answerable to the Governor in Council, 
just the same as that officer is answerable to the 
Imperial Government ; and the Administration 
of the day must take the responsibility of his 
removal precisely the same as of any other 
Administrative act. The cause may be insuffi- 
cient or unreasonable ; but when the cause is 
assigned for his removal, and the Parliament 

* Sir John A. Macdonald's memorandum to the Governor General in 
the LeteUier case. 
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expresses itself thereon, the Constitutional powers 
of the Governor-General to dismiss a Lieuten- 
ant-Governor of the Provinces cannot be ques- 
tioned. 

So far as to appointment and removal. 

In order to give some definite limits, probably 
to the powers, authorities and functions of a 
Lieutenant-Governor, a clause was enacted as to 
these oflBcials in Ontario and Quebec almost iden- 
tical with that defining the powers of the Gov- 
ernor-General himself, which lias been referred to 
heretofore. The present Lieutenant-Governors of 
Ontario and Quebec have, therefore, such powers, 
authorities and functions as continue in exist- 
ence now, or are capable of being exercised under 
our altered circumstances as our former Govern- 
ors or Lieutenant Governors had. They are not 
the Queen's deputies or representatives — they are 
not appointed by or recalled by Her. The weight 
of authority is in favour of saying that no pre- 
rogative rights of the Crown vest in them, except 
such as are conferred by the Act of 1867, and that 
they have no right to deal with matters of Pre- 
rogative. The effect of Earl Kimberley's reply to 
the Dominion Government in the Queen's Coun- 
sel case, 1872, would indicate that the powers of 
a Lieutenant-Governor since 1867 are not so 
great as they were formerly. He says : 

" The Governor-General has now power as Her Majes- 
ty's representative to appoint Queen's Counsel, but that 
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a Lieutenant-Governor appointed since the Union came 
into effect (1867) has no such power of appointment."* 

In 1875 the Secretary of State for the colonies 

wrote : 

" The Lieutenant-Governors of the Provinces of the 
Dominion, however important locally their functions may 
be, are a part of the Colonial administration staff, and are 
more immediately responsible to the Governor-General 
in Council. They do not hold commissions from the 
Crown ; and neither in power nor privilege resemble 
these Governors of Colonies, to whom after special con 
sideration of their fitness, the Queen under the great 
seal and her own hand and signet delegates portions of 
her prerogatives, and issues Her own instructions." 

Sir John A. Macdonald, in his report as to 
Marriage Licenses in 1869, speaking of Lieu- 
tenant-Governors, says : 

" They do not hold their appointment directly from 
the Queen, but are appointed by the Governor-General 
in Council pursuant to the 58th Section of the Act. 
Their powers are simply those conferred on them by 
Statute, and they have no right to deal with matters of 
prerogative as representative of the Sovereign." 

The Hon. Mr. Fournier, Minister of Justice, 
was of opinion that neither the Lieutenant- 
Governor nor a Provincial Legislature has any 
power under the Statute to deal with the prero- 
gatives of the Crown ; and not being empowered 
to assent in the Queen- s name to any law of a 
Provincial Legislature, he cannot bind Her 

♦ The English Law officers of the Crown were of opinion in this ease 
that the Legislature of a Province can confer by Statute on its Lieutenant- 
Governor the power of appointing Queen's Counsel. In Lenoir vs. 
Bitchie in the Supreme Court (not yet reported) there are dicta to the con- 
trary. 
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Majesty's prerogative right. The members of 
the Supreme Court appear to be of this opinion.* 
As to the Lieutenant-Governors of the Pro- 
vinces, except Ontario and Quebec, the Act 
defines nothing as to their powers, authorities 
and functions beyond the recommendation as 
to money votes, and provisions as to assent, 
disallowance and reservation of Bills, which are 
the same as the .provisions for the other Lieu- 
tenant-Governors. 

* In the report of Mr. Justice Owynne^s Judgment in Lenoir v«. Bitchie 
just come to hand, the learned Judge uses this language in reference to 
the position of a Lieutenant-Governor : " The hea^ of thetr Execntire 
Government is not an officer appointed by her Majesty, or holding any 
commission from her^ or in any manner personally representing her, but 
an of&cer of the Dominion Government appointed by the Governor-Gen- 
eral acting under the advice of a Council, which the Act constitutes the 
Privy Council of the Dominion/' 



CHAPTEE XXVI. 

THE PROVINCIAL LEGISLATURES. 

The Legislature in each Province is composed 
of a Lieutenant-Governor and Legislative As- 
sembly, and in some of the Provinces a Legis- 
lative Council as well as an Assembly. 

The powers of the Legislature are confined to a 
certain prescribed set of subjects, and need not 
be adverted to again.* The procedure in legis- 
lating is almost as intricate and elaborate as in 
the Parliament at Ottawa, from w^hich it is 
necessarily copied. In those Provinces which 
have no Legislative Council, the Bills have of 
course to pass through their usual stages in one 
House only. The provisions relating to the 
election of a Speaker originally, and on 
vacancies, the duties of the Speaker, the absence 
of the Speaker, the quorum, and the mode of 
voting, are the same in the Ontario and Quebec 
Legislatures as in the Canadian House of 
Commons. The Legislatures of New Bruns- 
wick and Nova Scotia were, subject to the 
Provisions of the Act, left as they were before 
1867. • The same applies to Prince Edward 
Island and British Columbia, both of which 
had Legislatures before their admission into the 

* See chapter on the Powers of Parliament. 
9 
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/ Union. All the Provinces have power over their 
^ own Constitution, except as regards the office of 
the Lieutenant-Governor. 

The provisions in the Act relating to Appro- 
priations and Tax Bills, the recommendation of 
money votes, the assent, allowance and reserva- 
tion of Bills, apply to all the Provinces substitut- 
ing the Lieutenant-Governor for Governor- 
General, and the Governor-General for the Queen. 
The Lieutenant-Governors, on a Bill being 
presented to them, shall, according to their 
discretion, but subject to the provisions of the 
Act, declare that they assent thereto in the 
Governor-General's name, or that they withhold 
the Governor-General's assent, or that they 
reserve the Bill for the signification of the Gov- 
ernor-General's pleasure.* 

A Bill reserved by the Lieutenant-Governor 
for the signification of the pleasure of the Gov- 
ernor-General in Council shall not have any 
force unless and until within one year from the 
day on which it was presented to the Lieutenant- 
Governor for the assent of the Governor-General, 
the Lieutenant-Governor signifies by speech or 
message to the House or Houses of his Legisla- 
ture, or by proclamation, that it has received the 
assent of the Governor-General in Council. Bills 
assented to by the Lieutenant-Governor may be 

* Does the construction of the f^Oth Sec. of the Act, as interpreted by 
the 90th, contemplate instructions from the Governor-Creneral to the 
Lieutenant-Governors on these points ? 
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annulled by the Governor-General in Council 
within one year after an authentic copy of the 
Act has been sent to him. 

The Governor in Council in the Dominion Par- 
liament is said on very high authority to have the 
same controlling power over the Provincial Legis- 
latures that the Imperial Parliament has over 
the Dominion. The extent of Provincial subordi- 
nation, however, is not to be misunderstood. 
Both the Provinces and the Dominion have their 
own defined, ascertained limits ; and so long as 
they keep within these they can constitutionally 
enact what laws they please without reference 
to each other. 

The two jurisdictions cover the same territory, 
but they embrace different objects. There are 
two checks on the Provinces — the Cgurts and the 
disallowing power of the Governor-General in 
Council. The power of disallowing Provincial 
Acts rests with the Central and not with the Im- 
perial Government, as in the case of disallowing 
Dominion Acts; but this will always be con- 
sidered a harsh exercise of power unless in cases 
of great and manifest necessity, or where the Act 
is so clearly beyond the powers of the Local 
Legislature that the propriety of interfering 
would at once be recognized.'" It will always be 
very difficult for the Federal Government to sub- 
stitute its opinion instead of that of the Legisla- 
tive Assemblies in regard to matters within their 

* Per C. J. Bichards, in Severn vs. the Queen, 2 S. C. Reports^ ^^» 



\ 
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Provinces without exposing itself to be reproached 
with threatening the independence of the Pro- 
vinces.* 

The powers of the Courts are ones to be 
exercised with the most deliberate caution. 
Unless it is clear that the Legislature has 
transcended its authority, the Courts will not 
interfere. No Court can pronounce any Act of 
its Legislature void for any supposed inequality 
or injustice in its operation, provided it be on a 
subject matter purely within the scope of 
Legislative authority, and the provisions of the 
law in general, t It is the duty of the Judiciary, 
as the appropriate means of securing to the 
people safety from Legislative aggression, to 
annul all Legislative action without the pale of 
our written Constitution. In mutters of conflict 
between the powers of the Local and Central 
Legislatures, the position of the Judiciary is not 
that of a subordinate, but of a co-ordinate 
branch of the Government ; and it must declare 
every Act of the Legislature which is repugnant 
to the Constitution to be absolutely void. This 
power is not confined to any particular Court, 
but extends to all, both Dominion and Provincial. 
The language of Mr. Justice Story, as applied to 

his own country, no doubt applies equally here : 
"The right of all Courts, State and National, to 
declare Unconstitutional laws void, seems settled beyond 
the reach of Judicial Controversy." 

* Mr. Justice Fournier, in Severn vs. the Queen, 2 S. C. Beports. 

t Sedgwick on Constitutional Law, and see McCullough vs. the State of 
Maryland — i Wheaton. 
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They are the custodians of the Constitutions, 
the final depositories of power in this regard. 
They are to execute what is the law of the land, 
and it is no concern of theirs by or under what 
authority it has been enacted. The Union of 
the Provinces in 1867 did not in itself eifect any 
alteration in these Courts in this respect. 

It may be remarked here that these Courts 
are also bound to execute all laws in force in the 
Dominion, whether they are enacted by the 
Parliament of the Dominion or by the Local 
Legislatures.* The Provincial Courts are no 
mere Local Courts for the administration of the 
Laws passed by the Local Legislatures of the 
Provinces in which they are organized. 

* See the Montmorency Election Case, S. C, not yet reported. 



CHAPTEE XXVII. 

THE PROVINCE OP ONTARIO. 

The Lieutenant-Governor and the Legislative 
Assembly of Ontario form the Legislature of that 
Province. 

The Lieutenant-Governor is appointed by the 
Governor-General in Council, and holds office for 
five years, unless sooner removed for cause 
assigned. He is the Chief Officer of the Executive 
in the Provinces and the Head of thfe Legislature. 
The Provincial Legislatures have no power over 
him or his office, although in theory he may be 
supposed to act only upon their advice. He is a 
corporation sole, and may appoint a Deputy for 
certain purposes, such as executing Marriage 
Licenses, money warrants, and commissions 
under any Provincial Statute. He nominates 
as Executive Council of the Province such 
persons as he thinks fit, in number not to 
exceed six. In his absence, illness, or other 
inability, the Governor-General may appoint an 
Administrator to execute his office and functions. 
He summons and calls together the Legislature 
in the Queen's name, and may dissolve the same 
within the four vears of its duration. 

The Assembly is now composed of eighty-eight 
members ; and for the purposes of representa- 
tion the Province is divided up into this number 
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of Electoral Districts or Eidings. These do not 
correspond to the Electoral Districts in Ontario 
which send members of Parliament to the House 
of Commons at Ottawa ; and, again, neither of 
these divisions corresponds with the Division of 
the Province into Counties for Municipal or 
Judicial purposes. Every County is a County 
for Municipal purposes (to be noticed hereafter), 
and sends at least one member to the Local and 
Federal houses ; but sometimes two or more 
Counties are united for Judicial purposes. 

Members of the Local Legislature require no 
real property qualification, and are elected for 
four years. No Senator, Privy Councillor of the 
Dominion who is a member of the Commons, or 
any member of the Commons, can hold a seat in 
this House ; no person accepting or holding any 
office, commission or employment under the 
Crown by Provincial or Dominion appointment, 
and to which office any salary or fee, allowance, 
or emolument in lieu of salary, is attached, can be 
a member — except those members of the Execu- 
tive office who are the leaders of the Government 
of the Province ; and with these exceptions, no 
person accepting or holding such office, commis- 
sion or employment of profit as well under Pro- 
vincial or Dominion appointment, or under any 
head of a Department in the Provincial Govern- 
ment, is eligible, no matter whether such profit be 
payable or not out of the public funds. 

But any Army, Navy, or Militia Officers 
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(except Militia Staff Officers receiving permanent 
salaries), and any Justice of the Peace, and 
any Notary Public, may, unless otherwise dis- 
qualified, be members of the Legislative Assembly. 
No public contractor is eligible to sit or vote in 
the House ; and any disqualified person who does 
so shall forfeit the sum of $2,000 per day for so 
doing. 

The Executive Council of Ontario is com- 
posed now of six members, who are appointed 
under the Great Seal of the Province, and hold 
office during pleasure. These members are 
selected from the following offices, some one 
member always taking two departments : — 

1 . Attorney-General for the Province. 

2. A Secretary and Registrar of the Province. 

3. A Treasurer of the Province. 

4. A Commissioner of Crown Lands, 
e I A ^' Agriculture. 

* 1 A " Public Works. 

6. A Minister of Education. 

Any of the powers and duties assigned by law 
to any of the officers constituting the Executive 
Council may, by order of the Lieutenant- 
Governor in Council, be transferred to any of 
the other officers, by name or otherwise. No 
member of this Council can sit or vote as a 
member of the Commons of Canada without 
forfeiting his office as Councillor. 

The Executive Councillors are the Administra- 
tion or Ministry of the Province — the Provincial 
Privy Council so to speak — and they form the 
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Government of the day. Besides being the choice 
of the Lieutenant-Governor they must have the 
support of a majority in the Legislative Assem- 
bly. They hold office during pleasure of both 
the Lieutenant-Governor and the Assembly ; but 
it may be said that the choice of the Assembly 
will always hereafter guide the Lieutenant-Gov- 
ernor's choice. He has the undoubted right to 
dissolve the House and to dismiss Ministers hav- 
ing a majority at their back; but he does that 
always at great risk to himself, and probably 
with serious results to his Province. The pro- 
cedure and line of conduct of the Local Legisla- 
tures has been copied so diligently from the Par- 
liaments of Canada and Great Britain, that in 
case a Lieutenant-Governor follows the analogous 
power of the Crown in these places, he will con- 
tent himself to follow the advice of his respon- 
sible Ministers rather than attempt to find 
Ministers supporting his own opinions. They 
are the choice of the Provincial members and 
answerable to the people — he is neither answer- 
able to the Province nor its choice. If it be a 
question who is to rule on any occasion, the peo- 
ple affected have no right to complain if the de- 
termination is left in the hands of their own 
appointees. 

Assuming, therefore, that Provincial Govern- 
ment is carried on by its Executive Council 
advising the Chief Executive Officer, a great 
portion of what has been said as to change of 
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Ministry, Cabinet, &c., in the foregoing chapters 
applies to the Provincial Constitutions. 

The Departments in Ontario are six, and the 
duties of their Heads will be noticed prefiently. 
The procedure as to Bills, Orders, &c., is as nearly 
similar to the House of Commons as can be. A 
Bill here has to pass through the same stages, 
though only through one Assembly, there being 
no Upper House or Legislative Council in this 
Province. The Lieutenant-Governor then may 
assent to a Bill, or dissent from it, or reserve it 
for the consideration of the Governor-General, 
as has been already explained. He recommends 
all money votes, opens, iirorogues, and dissolves 
the House, issues orders in Council, Procla- 
mations, i&rc. 

The House meets every year at Toronto, and 
is presided over by a Speaker appointed by the 
members. Not more than twelve months must 
intervene between the last sitting in one session 
and the first sitting in the next session. 

Twenty members in the House are the smallest 
number capable of transacting business or 
forming a quorum. The Speaker may be one of 
this number. The conduct of business, the rules 
of debate, the regulation and management of 
the House, questions of proceedings, &c., are 
regulated by the House ; and in all unprovided 
cases the rules, usages and forms of the House 
of Commons in England are followed. The 
provisions relating to the first election of Speaker, 
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the absence of the Speaker, quorum, and mode of 
voting, are the same in the Provincial Legislature 
of Ontario as in the House of Commons for 
Canada. 

The House is not organized till the Speaker 
is chosen ; and there is no vacancy in the office 
till such choice has been made and the office 
has been filled, and that in the first meeting of 
the Assembly after a general election. Before 
the election of Speaker the Clerk of the House 
is substituted for the Speaker; and the Clerk 
has no casting vote in case of an equality of 
votes for Speaker. No one can vote in the 
election of Speaker but a member of the As- 
sembly, which the Clerk is not. In case the 
House was equally divided in the election of a 
Speaker, no one would be appointed." 

All laws in force in the late Province of 
Canada, all Courts of Civil and Criminal Juris- 
diction, and all legal commissions, powers and 
authorities, and all officers, Judicial, Adminis- 
trative and Ministerial, continue in Ontario and 
the other Provinces, as if the Union had not 
been made, subject, as to Imperial Legislation, 
to be repealed, abolished or altered by the Par- 
liament of Canada, or the Legislature of the 
Provinces, according as they possess the power. 

* Opinion of Hon. J. H. Cameron. 



CHAPTER XXVIII. 

EXECUTIVE GOVERNMENT IN ONTARIO. 

Attorney General's Department. 

There are no statutory regulations as to the 
duties of the Attorney-General of Ontario, or the 
work performed in his office or department. 

He is the Legal adviser of the Crown, and 
of the Executive Council or Ministry ; and all 
legislation for the Province is conducted in his 
name and under his responsibility. 

He appears on behalf of the Crown in civil and 
criminal cases ; and he is the proper officer to en- 
force criminal laws by prosecution in the Queen's 
name in Courts of Justice in the Province. The 
Attorney-General of this Province is the officer of 
the Crown who must be considered to be present 
in the Courts of the Province to assert the rights 
of the Crown and those who are under its pro- 
tection." 

His duties are somewhat analogous to those of 
the Minister of Justice at Ottawa ; and he has all 
the rights, powers, duties, functions, responsi- 
bilities and authorities which, up to 1867, were 
vested in or imposed on the Attorney-General or 
Solicitor General of the Province of Canada by 
virtue of any Law, Statute, or Ordnance of Up- 

Mr. Justice Strong (as Vice Chancellor) in Attorney-General V8. The 
Niagara Falls Bridge Company, 20 Chy., 34. 
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per Canada or Canada, and not repugnant to the 
Confederation Act of that year. This also ap- 
plies to the other Executive officers in regard to 
their respective departments as mentioned here- 
after, both in Ontario and Quebec. 

2. Provincial Secretary and Registrar's Department 

This Department is under the control of the 
Provincial Secretary, but no express Statute has 
constituted it a department. 

Eeports on the Asylums, Prisons and Public 
Charities of the Province are returned from this 
Department every year; also reports relating to 
Tavern and Shop Licenses. 

The bonds and securities required to be given 
by Public Officers are registered in the Eegistrar*^ 
Department, and returns made also in regard to 
them. The other matters upon which returns 
are made are the following : 

The state of the Fee Fund, the expenses of the 
Administration of Justice, the number of Mar- 
riages. Births and Deaths, copies of all returns 
from the Clerks of the various Municipalities as 
to the population, real property, assessments, 
income and expenditure, liabilities, assets and 
property of their respective Corporations. A 
statement of the indebtedness of each Municipal 
Corporation at the close of the past year is made 
to the Lieutenant-Governor through the Provin- 
cial Secretary ; and a return also made to him 
from the sworn returns of the Clerks of eack 
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Municipality of the number of resident ratepayers 
of the diflferent Counties and Cities, and such 
Towns as are separated from Counties. 

3. Thk Provincial Treasurer's Department. 

All public moneys, from whatever source of 
revenue derived, and all moneys forming part 
of special funds administered by the Provincial 
Government, are paid in to the credit of the Pro- 
vincial Treasurer. These revenues form what is 
called the Consolidated Revenue Fund of Ontario; 
and it is on the strength of the supplies of this 
Fund that the Lieutenant-Governor in Council 
can invest in Dominion Securities or Debentures 
whenever any surplus is not required for the 
public use of the Province. 

The Treasurer of the Province lays every year 
before the House a Financial statement as to the 
assets and liabilities of the Province. He reports 
to the Lieutenant-Governor from the sworn re- 
turns of the Clerk of each Municipality (except 
County Clerks) as to the number of resident rate- 
payers and their indebtedness to the Municipal 
Loan Fund. He also reports as to the taxable 
property, and the resources and liabilities of each 
Municipal Corporation. 

The Executive Government has charge of all 
fees and charges under the Act relating to Law 
Stamps ; and the Provincial Treasurer procures 
the necessary stamps under the Act, keeps an 
account of all stamps, sells the same, and allows 
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or may allow a commission of five per cent to 
those taking more than five dollars' worth. 

The Treasurer has also certain statutory du- 
ties in reference to the Land tax in Algoma. 

The moneys arising from the Clergy Reserves 
form a Separate Fund called ** The Ontario 
Municipalities Fund ;" and are paid into the Pro- 
vincial Treasurer's Office, and paid out by him 
under orders in Council, or under the Act re- 
specting Clergy Eeserves, to the different Munici- 
palities in Ontario, in proportion to their resident 
rate-payers, pursuant to the returns already re- 
ferred to. 

4. The Department ov Crown Lands. 

The Commii::sioner of Crown Lands presides 
over this Department ; and he has the manage- 
ment and sale of the Public Lands and Forests 
belonging to the Province. 

An Assistant Commissioner, appointed by the 
Lieutenant-Governor in Council, has charge of 
the Department in the absence of the Commis- 
sioner, or when a vacancy occurs in that office ; 
and he performs such duties in the Department 
as may be assigned to him by the Lieutenant- 
Governor in Council, or the Commissioner of 
Crown Lands. Other officers may also be 
appointed in the same manner as the Assistant 
Commissioner. 

The Department and office of the Surveyor- 
General are now transferred to this Department \ 
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and the Commissioner exercises and performs 
such powers and duties as were assigned to or 
vested in that officer before the 17th of March, 
1845. 

The Commissioner of Crown Lands reports to 
the Legislative Assembly, within ten days after 
the meeting of the House, the proceedings, 
transactions and affairs of his office, during the 
preceding year. 

The lands under the control of this Depart- 
ment are the Crown Lands, School Lands, 
Clergy Lands, and Mineral Lands. The Lieu- 
tenant-Governor in Council fixes the price, 
the terms and conditions of sale, and of 
settlement and payment of the Public Lands ;* 
and the sales and appropriations of water lots, 
Licenses of occupation, and all assignments and 
the issue and cancellation of patents, are issued, 
registered and effected by the Commissioner, 
with other departmental business. He, or his 
Assistant, may issue Commissions, and may au- 
thorize those in the employ of the Department to 
take affidavits in reference to the business of the 
Department, or regarding which it is interested. 
He causes lists of patented lands to be forwarded 
to the different Eegistrars in the Province in the 
month of February in each year ; and also a list 
of land leased or licensed, or located as Free 
Grant. He advertises, if he thinks fit, lists of 
Public Lands for sale, and furnishes such other 
information as may be desirable. 

* The Public Lands do not include Mineral Lands. 
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As to the Free Grant Lands, the Lieutenant- 
Governor in Council almost exclusively deals 
with these. The Act relating to Free Grants and 
Homesteads does not interfere with the power of 
the Commissioner to grant number of licenses in 
these lands ; and any remission made by the 
Crown to settlers in occupation before 1872 in Free 
Grant lands may be made through the Commis- 
sioner in case it is so directed bv Order in Coun- 
cil. The free grant territory lies within the 
districts of Algoma and Nipissing, and certain 
lands lying between the Ottawa river and the 
Georgian Bay. 

The department looks after all trespasses to 
Public Lands, and has very full statutory in- 
structions in regard thereto. It deals with the 
Mining lands of the Province, subject to such 
Orders in Council as may be made in reference 
to them and under the provisions of the General 
Mining Act. 

When a claim is made as heir, devisee, or 
assignee of the nominee of the Crown, to the 
right to a Patent, Special Commissioners are 
appointed to decide thereon. These form what is 
called the Heir and Devisee Commission, which 
is one of the Courts of Law in Ontario. 

If the patent has issued in error, or that the 
Commissioner has been misled, or for other good 
cause, the Court of Chancery has power to decree 
such Patent to be declared void. 

10 



146 Maniial of Government in Canada. 

5. The Department of Agriculture. 

This Department is in charge of the Commis- 
sioner of Agriculture and Arts, and the office is 
for the present combined with the Commissioner 
of Public Works. 

The Bureau of Agriculture and Arts is attached 
to this Department ; and the Lieutenant-Gover- 
nor in Council appoints a Secretary, known 
as the Secretary of the Bureau of Agriculture 
and Arts, who conducts the Correspondence of 
the Department and such other business as may 
te assigned him by the Commissioner. 

The Commissioner substitutes enquiries and 
collects useful facts and statistics relating to the 
Agricultural, Mechanical and Manufacturing 
interests of the Province, and adopts measures 
for disseminating or publishing the same in such 
manner and form as he finds best adapted to 
promote improvement within the Province, and 
to encourage immigration from other countries. 
He may appoint persons to inspect the books 
and accounts of any Society receiving Govern- 
ment Aid, and may examine witnesses and have 
documents produced in reference thereto. 

The Societies in connection with the Depart- 
ment are : The Agricultural and Arts Associa- 
tion, all Agriciiltural and Horticultural Societies, 
and Mechanics' Institutes, the Association of 
Mechanics' Institutes of Ontario, the Fruit 
Growers Association of Ontario, the Entomolo- 
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gical Society of Ontario, the Dairymen's Asso- 
ciation of Ontario, and the Ontario Society of 
Artists. These make returns to this Department 
and supply information on questions submitted 
to them. 

The Model Farm at Guelph, and a Library 
and Museum in connection with it, are under the 
control of the Commissioner ; and a Veterinary 
College is established under prescribed rules of 
the Council of the Agricultural and Arts Asso- 
ciation, which also holds an Annual Provincial 
Fair or Exhibition. 

The Commissioner reports to the House of 
Assembly, within 30 days after the opening of the 
Session, a detailed and succinct report of the 
proceedings in his Department. 

6. The Department of Public Works. 

This Department is presided over by the 
Commissioner of Public Works, appointed by 
Commission under the Great Seal. 

The other officers, who are appointed by the 
Lieutenant-Governor, are an Architect, an 
Engineer, a Secretary, a Law Clerk, an Ac- 
countant, and such others, whether their 
appointment be temporary or otherwise, as may 
be necessary. The duties of the Architect, 
Engineer, Secretary, Law Clerk, and Accountant, 
are laid down by Statute. 

The Commissioner has management of the 
Department ; and it is his duty to oversee and 
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direct the other officers and servants; and he 
may have other duties also assigned him by 
the Lieutenant-Governor in Council. 

The Department has control of aH land, 
streams, water-courses, and property, real and 
personal, heretofore or hereafter acquired for 
the use of public works ; all canals, locks, dams, 
hydraulic works, harbour piers, and other works 
for improving the navigation of any water ; 
all slides, dams, piers, booms, and other works 
for facilitating the transmission of timber; all 
hydraulic powers created by the construction of 
any public works ; all roads and bridges : all 
public buildings ; all railways and rolling stock 
thereon ; all vessels, dredges, scows, tools, 
implements and machinery for the improve- 
ment of navigation ; all drains and drainage 
works ; and all property heretofore or hereafter 
acquired, constructed, repaired, maintained, or 
improved, at the expense of the Province, and 
not under the control of the Dominion Govern- 
ment. These are declared to be vested in Her 
Majesty, and under the control of this l5epart- 
ment. 

Any other property, and any of these works, 
roads, &c., purchased or constructed at the pub- 
lic expense, may, by Proclamation of the Lieu- 
tenant Governor, be vested in Her Majesty, and 
subject to this Department. 

Any property not required for the use of the 
Public Works, may be leased or sold, under the 
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authority of the Lieutenant-Governor ; and for 
the purposes of the Department the Commis- 
sioner may acquire and take possession of any 
land or real estate, streams, waters, water 
courses, fences and walls, for specified purposes 
and under certain restrictions. 

He has also the necessary powers as to drain- 
age of land, and the construction of slides in 
mill-dams or embankments ; and he acts under 
the *' Ontario Drainage Act*' in reference to 
drains within Municipalities, on the request of 
their Councils, as provided by that Act. In case 
any township desire to undertake such work, 
the Commissioner, after the plans and estimates 
are submitted to the Department, can report 
thereon as to the investment of a portion of the 
Public money in debentures for the construction 
of such drainage for the benefit of such town- 
ship. 

All expenses connected with the provisions for 
preventing riots near Public Works are paid 
through the Commissioner under the statute re- 
specting riots near Public Works. The sale of 
liquors near Public Works is prohibited by 
stringent provisions. 

The Commissioner of Public Works must, with- 
in twenty-one days after the commencement of 
each session, make and submit to the Lieutenant- 
Governor an annual report on all the works 
under his control, shewing the state of each work, 
and the receipts and expenditure thereon, with 
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such further information as may enable the 
Assembly to judge of the working of the Depart- 
ment. 

7. Dkpartmext of Education. 

This Department consists of the Executive 
Council of the Province, or a Committee out of 
that number. One of the Executive Council is 
nominated to the office of Minister of Education 
by the Lieutenant-Governor. 

The Minister of Education may hold any other 
office in the Executive Council, and he may be a 
member of the Legislative Assembly and sit and 
vote therein. 

This Department supersedes the Council of 
Public Instruction, which was suspended on the 
10th of February, 1876 ; and all the duties of that 
Council are transferred to this Department, with 1 

a Minister instead of the Chief Superintendent 
of Education at its Head. 

The Education Department has certain duties 
and powers assigned to it. By it is prepared 
and presented the text books, studies and regu- 
lations as to High Schools, the regulation, 
organization, government and discipline of Public 
Schools, and the classification of schools and 
teachers. The efficiency of the Normal and 
Model Schools, the examination and certificates 
of teachers, the qualifications of inspectors and 
examiners, and the approval of text, prize and 
library books, are some of the many duties of the 



Manual of Government in Canada. 151 

Executive Council, or the Committee appointed 
out of it as forming the Education Department, 

The Minister has a number of Statutorj^ duties 
in connection with apportioning the Legislative 
grants or funds to the different Public and High 
Schools, and in reference to the general super- 
intendence of the Normal Schools, the conduct 
of Teachers, Institutes and regulations in respect 
of text, library, prize books and other appliances 
in School. He has large powers in the manage- 
ment of the Department under the Acts relating 
to Public and High Schools. 

Schools coming within the range of the 
Separate Schools Act are subject to be inspected 
by the Minister of Eductaion, and also to such 
regulations as may be imposed on them from 
time to time by the Education Department. 

The Minister may also certify regarding any 
proposed Industrial School in cities, that it is a 
fit and proper one for the reception of children 
to be sent there ; and the School shall, thereupon 
be deemed a certified Industrial School. 

The Police Magistrate may send there such 
children as apparently are under 14 years of 
age if they are found begging, or receiving 
alms, or are found wandering without any 
visible means of support, and having no home, 
or guardian, or any lawful business, or being 
destitute, either as an orphan, or one whose 
parent is imprisoned, or whose parents are so 
vicious that they are under no proper control 
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or education ; or if such children are so un- 
manageable that the parent or guardians 
cannot control them. The rules of such School 
are to be ai)proved of by the Minister. 

In cases in the Division Court, in which School 
Inspectors, Trustees, Teachers or other persons 
under these Acts are parties, an appeal is allowed 
to the Superior Courts of law in Ontario. This 
exceptional proceeding is for the purpose of 
securing uniformity of decision in school matters. 
The Minister has power also to submit a case to 
any Judge of these Courts for the opinion or 
decision of the Court therein. 

The Minister of Education reports every year 
to the Lieutenant-Governor in Council, up to the 
81st of December, the actual state of the 
Normal, Model, High and Public Schools, and 
Collegiate Institutes, showing the Expenditure 
and sources of revenue, with such statements 
and suggestions, in reference to the improve- 
ment of the schools and the school law, and 
promoting education, as he may deem useful 
and expedient. 



CHAPTER XXIX. 

THE PROVINCE OF QUEBEC. 

The Legislature of Quebec consists of a Lieu- 
tenant-Governor and two Houses styled the 
Legislative Council of Quebec and the Legisla- 
tive Assembly of Quebec. 

The Legislative Council is composed of 24 
members, who were appointed by the first Lieu- 
tenant-Governor of the Province in the Queen's 
name bv Instrument under the Great Seal of 
Quebec. These hold office during life, unless the 
Legislature otherwise provides, subject to the Act 
of 1867. Their qualifications are the same as the 
Quebec Senators. These are different from the 
qualifications of other Senators in one respect 
only — that is in this way : Quebec was divided 
into 24 electoral divisions before Confederation ; 
and each of these sent a Senator to Ottawa, 
and a Legislative Councillor to Quebec. Each 
must have his real property qualification in that 
division, or must be resident therein. The 
regulations as to vacancies in the place of a 
Legislative Councillor are the same as apply to 
Senators; and vacant seats are filled by the 
Lieutenant Governor in the same way as the 
first Councillors were appointed. Questions as 
to qualifications and vacancies in the Legisla- 
tive Council are heard and determined by that 
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body. The Lieutenant-Governor appoints their 
Speaker, and may remove him and appoint 
another. Ten members, including the Speaker, 
are a sufficient number to constitute a meeting 
for the exercise of its powers. The Speaker has 
a vote ; and when the votes are equal, the motion 
is declared in the negative. 

Every Legislative Councillor, before taking his 
seat, must take and subscribe before the Governor- 
General, or some one authorized by him, the 
Oath of Allegiance, and the Declaration of Quali- 
fication, prescribed for Senators as well, and 
referred to under the chapter in the Senate. 

The Legislative Assembly of Quebec is com- 
posed of 65 members, until altered by the 
Legislature of the Province ; and even then the 
second and third readings of a Bill for altering 
the limits of certain electoral divisions cannot 
be presented to the Lieutenant-Governor for his 
assent unless with the concurrence of the 
majority of the members representing all these 
divisions, and an address presented by the 
Assembly stating that the Bill has been so 
passed. Those Electoral Districts of Quebec, 
specially fixed, are the counties of Fontiac, 
Ottawa, Argenteuil, Huntington, Missisquoi, 
Beauce, Shefford, Stanstead, Compton, Wolfe 
and Bichmond, Megantic, and the town of 
Sherbrooke. 

The seat of Government is at Quebec ; and the 
Executive Council is composed of the same 
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officers, and in the same way as in Ontario^ 
except that in Quebec the Speaker of the 
Legislative Council, and the Solicitor-General 
are included in the Executive. In Ontario there 
are no offices for such persons. 

All the other provisions in the Act of 1867 
relating to the Constitution, Legislative powers, 
and other matters specified therein, of Quebec 
are the same as have been set out in regard to 
Ontario. 

The Judges of the Quebec Courts must be 
selected from the bar of that Province ; but when 
the laws relating to property and civil rights in 
Ontario, Nova Scotia and New Brunswick, are 
made uniform, the Governor-General may ap- 
point Judges for these Provinces from any part 
of them. 

The powers, authorities and functions of the 
Lieutenant-Governors are the same in both 
Provinces, except possibly in so far as the Legis- 
latures of Upper and Lower Canada, prior to 
1840, may have vested their respective Governors 
or Lieutenant-Governors with different powers, 
authorities and functions. The Legislature of 
Lower Canada was suspended at one time by 
Imperial Act, which did not happen to Upper 
Canada ; and this may have caused some slight 
difference in their statutory powers. 

The Lieutenant-Governor of Quebec may, by 
Proclamation, constitute Townships in those 
parts of his Province not already constituted, 
and fix the metes and bounds thereol. 
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The Executive Government, as was seen, is 
carried on by the same number of members as 
in Ontario, except that they have no Minister of 
Education ; but they have additional officers in 
the persons of the Solicitor General and Speaker 
of the Legislative Council. 

The officers in charge of the Departments in 
Quebec succeed to all powers, duties and 
functions, &c., of those officers in the Govern- 
ment of the late Province of Canada, or of Lower 
Canada, in the same way as the Departmental 
Officers in Ontario do. The diflferent o^ces in 
the Provinces agree in their main points, and are 
different chiefly in matters of detail ; and it is not 
considered advisable in the present work to enter 
into a separate consideration of them. 



CHAPTER XXX. 

NOVA SCOTIA AND NEW BBUNSWICK. 

The Act of 1867 uniting the Provinces did 
not alter the Legislatures of either Nova Scotia 
or New Brunswick. Subject to the Provisions of 
this Act they continued as they were before 
that date, and remain so until altered under 
the authority of the Act. The same applies to 
the Executive power of these Provinces, which 
was also unchanged. All the alterations they 
underwent were, in legislating only on the pre- 
scribed class of subjects assigned to the Provinces 
by such machinery as they always possessed. 
The mode of appointing the Governors was 
changed — it thereafter rested with the Governor- 
General of Canada. Nothing is said as to the 
powers, authorities and functions of any Lieu- 
tenant Governor, except those of Ontario and 
Quebec. All of them recommend to their respec- 
tive Houses, by message, Appropriations and 
Tax Bills and all money votes. They can assent 
to Bills, disallow them, or reserve them for the 
signification of the Governor-General's pleasure. 

These Provinces have the exceptional privilege 
of appointing Judges to their own Courts of 
Probate. 

Nova Scotia and New Brunswick, like Quebec, 
have two Houses — a Legislative Council and a 
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Legislative Assembly. The Legislative Coun- 
cil in each Province is composed of 17 members. 
The House of Assembly in Nova Scotia is com- 
posed of 87 members, and in New Brunswick of 
41 members. 

The Executive Council in Nova Scotia is at 
present composed of nine members, of which 
only three have Portfolios — that is, the Provin- 
cial Secretary, the Attorney-General and the 
Commissioner of Mines and Works. 

In New Brunswick the number of the Execu- 
tive Council is nine also : but here thev have an 
Attorney-General, a Provincial Secretary and 
Eeceiver- General — a Chief Commissioner of the 
Board of Works, a Surveyor-General, and Presi- 
dent of the Council. 



CHAPTER XXXI. 



MANITOBA. 



Three Provinces have been admitted into the 
Dominion of Canada since 1867. Of these, in 
order of time, Manitoba was admitted in 1870, 
British Columbia in 1871, and Prince Edward 
Island in 1873. 

The Constitution originally given to Manitoba 
provided for a Lieutenant-Governor and two 
Houses, as in Quebec ; but in 1876 the Legisla- 
tive Council was abolished by the Local Legisla- 
ture. 

The Legislative Assembly, which, with the 
Lieutenant-Governor, now forms the Legislature, 
is composed of twenty members, representing the 
districts into which the Province is divided. 

The Executive Council is composed of such 
persons and under such designations as shall 
seem fit to the Lieutenant-Governor. These at 
present consist of four persons — a Treasurer, a 
Provincial Secretary, Minister of Public Works, 
and the Attornev-General. 

This Province and the Territories hereafter 
mentioned were part of Kupert's Land and the 
North-West Territory before they were admitted 
into the Union in 1870. This was effected by 
Proclamation pursuant to Order in Council at 
Ottawa. The boundary of Manitoba was defined 
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then, but has been altered since, in 1877, by the 
ParHament of Canada, with the consent of the 
Legislature of Manitoba.* All the provisions of 
the British North America Act which apply to 
the w^hole of the Provinces are applicable to 
Manitoba as if it had been one of the Provinces 
originally united by that Act. The Act admit- 
ting this Province defines the qualification of 
voters — the duration of the Assembly to be four 
years, with a yearly session, as in Ontario, and 
the Seat of Government to be at Fort Garry, or 
within a mile of that place. 

The provisions regarding the Speaker origin- 
ally, and on vacancies, tlie duties of Speaker, the 
absence of Speaker, and the mode of voting, are 
the same as in the House of Commons at Ottawa. 
Canada assumes and defrays a large portion of 
the expenses of the Province. Almost every 
year since its admission a number of Acts have 
been passed in the Parliament of Canada apply- 
ing to Manitoba. 

* 40 Vict. (D) chap. 6. 



CHAPTEK XXXIL 

BKITISH COLUMBIA. 

This Province was admitted into the Union on 
the 20th of July, 1871, by Eoyal Proclamation 
of the Queen in Council. 

The Constitution of their Legislature is the 
same as that of Ontario, being composed of a 
Lieutenant-Governor and one House of Assem- 
bly. The Executive is at present composed of 
an Attorney- General and Chief Commissioner of 
Lands and Works, a Provincial Secretary, and 
Minister of Finance, and a Legislative Assembly 
of twenty-five members. 



11 



CHAPTER XXXm. 

PRIKGE EDWABD ISLAND. 

This Province was admitted into the Union on 
the 1st of July, 1873. 

The Legislature is composed of a Lieutenant- 
Governor, a Legislative Council of 18 members, 
and a Legislative Assembly of 38 members — both 
Houses being elected by the people. 

The Executive Council is composed of the 
Attorney-General, the Provincial Secretary and 
Treasurer, and the Commissioner of Public 
Works, with some other members without 
departments. 

The terms upon which this Colony was admit- 
ted are laid down at considerable length in the 
Order in Council in that behalf. Canada became 
liable for the debts of the Province, and the 
Province was entitled to incur a liability of four 
millions of dollars in view of her isolated and 
exceptional condition, and as something towards 
the share other Provinces received from Canada 
in reference to Bailways and Canals. There 
being no revenue from Crown Lands in the 
Province, the Dominion Government agreed to 
supply her with about $40,000 per annum in 
order to purchase lands from large landed 
proprietors. Canada also pays a large yearly 
sum towards defraying the expenses of the Local 
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Government and Legislature, besides such 
charges as are incident or appertaining to the 
general Government and allowed to the other 
Provinces. 

The Constitution of the Legislative and of the 
Executive Government remained unchanged ; but 
all the provisions of the Act of 1867, except those 
parts which in terms or by reasonable intendment 
apply to only one Province, or to a part of the 
Dominion, take effect in Prince Edward Island* 



CHAPl^ER XXXIV. 

THE NORTH-WEST TERRITOfllES. 

These Territories are composed of what was 
formerly *' Rupert's Land" and the North-Wes- 
tern Territory, except such portions as were 
carved thereout to form the Province of Manitoba. 
What is called the North-West Territory includes 
geographically the tract of country lying between 
Manitoba and British Columbia. The tract of 
country lying east of Manitoba and west of 
Ontario is called the District of Keewatin* 

The Parliament of Canada enacted regulations 
as to the government and legislation of these 
Territories.* For the North-West Territory 
there is a Lieutenant-Governor appointed, as 
other Lieutenant-Governors are ; and he admin- 
isters the Government under instructions given 
him by order in Council or by the Secretary of 
State for Canada. . An Administrator may be 
appointed during the absence, illness or other 
inability of the Lieutenant-Governnor. A 
Council not to exceed six persons is appointed by 
the Privy Council of Canada to aid in adminis- 
tering the Government of the North-West Terri- 
tories ; and the seat of Government, at present 
Battleford, is fixed (and, if necessary, changed) 
by order in Council also. 

* 38 Vic. cap. 49 ; 40 Vic. cap. 7. 
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The Legislative Governor alone, or in Council, 
may, as soon as the Territory is provided with 
a Legislative Assembly, make such ordinances for 
the government of his Territories as the Governor 
in Council may from time to time confer on him, 
provided these are within the limits of legislation 
under the Act of 1867. The Dominion Acts in 
reference to these Territories also lay down 
regulations as to the formation of electoral dis- 
tricts, number of' members in the Assembly, 
mode of voting, etc. ; and a number of enactments 
as to property, civil rights, and the administra- 
tion of justice. 
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CHAPTER XXXV. 

DISTRICT OP KEEWATIN. 

The district of Keewatin is a portion of the 
North-west Territories, and was created in 1876. 
Its western boundary was then defined as lying 
east of Manitoba and north of the United States, 
and occupying the tract of land between that 
Province and Canada in the east and the Hudson 
Bay Territory.* 

The Governor in Council may detach any 
portion of this district to the North-West Terri- 
tories when it appears of public advantage to 
do so. 

None of the provisions in the Acts respecting 
the North -West Territory apply to this District, 
unless, after 1876, reference is made therein to it. 

The Lieutenant-Governor of Manitoba is ex 
officio Lieutenant-Governor of this district ; and 
he, with a Council of not less than five or more 
than ten, administers the affairs of the district. 
The Coimcil is appointed by the Privy Council 
at Ottawa ; and all the powers it possesses are 
derived from Orders in Council there. 

Provisions somewhat similar, and in many 
instances the same as were set out in the last 
chapter as to the Government of the North-West 
Territories, apply to this District ; and all laws 
in force in the Territories are to remain in force 
in the District until otherwise altered, t 

* Sec. 39 Vic, chap. 21 (D), as to boundary, f Sec. 39 Vic, chi^p. 21 (D) 



CHAFCER XXXVI. 



THE PEOPLE. 



Subjects, Aliens, Denizens. 

We have hitherto considered the rulers, or 
governing powers, of the people of the Dominion 
of Canada ; we will now devote a small space to 
the ruled or governed — the people — whether 
subjects or aliens.* 

A subject is defined to be one who is under 
the protection of and owes allegiance to the 
Sovereign or ruling power in the State. By 
British subjects are meant such as are bom 
within the dominions of the Crown of England, 
or under the allegiance of the Queen. 

There are many persons residing within the 
dominions of the Crown who are not subjects of 
Her Majesty ; and on the other hand there are 
many residing in foreign countries who are 
British subjects. All residents who are not 
subjects, and all non-residents not British 
subjects, are aliens. Of the former class may 
be mentioned all those who belong to other 
countries, and who have not renounced their 
allegiance thereto, or rather who have not taken 
the oath of allegiance and became naturalized 
here. Foreign consuls and other representa- 

* See the admirable collection of cases as to aliens in Mr. Hodgins* 
Manual of Voters* Lists. 
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tives of foreign nations, though resident here, 
are not British subjects. Nor are those such 
who are simply domiciled here as travellers or 
agents. In the same way our consuls and 
representatives abroad are yet British subjects, 
though non- residents; and so are all British- 
born subjects who, living abroad, have not re- 
nounced their British nationality. Children 
born out of the Dominions of the Crown, whose 
father and mother were ^.t the time of their 
birth in allegiance with the Queen, are subjects ; 
and the children of all natural-born subjects, no 
matter where born, are also subjects of Her 
Majesty. In other words, the second generation 
of children from British parents are subjects ; 
but it is doubtful if this extends to the third 
generation. If the grand-father by the father's 
side was a British subject, the grand-children 
would be British subjects also, according to 
Blackstone. Out of ten of the most eminent 
lawyers in England, five were of opinion in a 
case since Blackstone's time against the right of 
one whose grand-father had been born out of 
the British dominions to inherit land in Eng- 
land; and the other five were of a contrary 
opinion. So far as land in Canada is concerned 
an Alien has the same capacity as a British 
subject to take by gift, conveyance, descent, 
devise or otherwise howsoever ; and to hold, 
possess, enjoy, claim, receive, convey, devise, 
impart and transmit real estate therein the same 
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as a natural-born or naturalized subject of Her 
Majesty. 

The real estate of aliens in this country accord- 
ingly descends or is transmitted the same as if 
owned by a subject. Aliens in Ontario enjoy all 
the privileges in regard to Acts relating to Building 
Societies and Joint Stock Companies for sup- 
plying cities, towns and villages with gas and 
water. But an alien cannot serve as a juryman 
in any Court, nor is he entitled to be the owner 
of a British ship. 

Every child born within the dominions of the 
Crown is a British subject for all purposes, and 
while resident therein cannot by any act of his 
divest himself of such character. But a British- 
born subject, if a subject of another State at 
the time of his birth (as may be the case with 
ambassadors' children), can cease to be a British 
subject by making certain declarations pre- 
scribed by the Imperial Statutes of 1870 and 
1872 in reference to these matters. Any subject, 
if under no disability, may voluntarily become 
naturalized in a foreign State, and thus cease to 
be a British subject. This is expatriation. 

An alien may become a British subject by 
Naturalization and in other ways. 

Every alien-born woman becomes naturalized 
by marrying a British natural-born or natural- 
ized subject. 

Every other alien who comes to reside in the 
Dominion of Canada with intent to settle t\\ftx%\xjL, 



170 Manual of Government in Canada, 

and remains for three years, can, by taking the 
oaths of residence and allegiance, become a 
naturalized citizen. 

The following are the oaths of Residence and 
Allegiance : 

Oath of Residbnoe. 

" I, A. B., do swear {or^ being one of the persons tU- 
lowed by Law to affirm in judicial cases, do afSrm) that 
I have resided three years in this Dominion, with intent 
to settle therein, without having heen during that time 
a stated resident in any foreign country. So help me 
God." 

Oath of Allegiance. 

'^I, ^. B.; do sincerely promise and swear {or, being 
one of the persons allowed by Law to affirm in judicial 
cases, do affirm) that I will be faithful and bear true 
allegiance to Her Majesty Queen Victoria, as lawful 
Sovereign of the United Kingdom of Great Britain and 
Ireland, and of the Dominion of Canada, dependent on 
and belonging to the said United Kingdom, and that I 
will defend her to the utmost of my power against all 
traitorous conspiracies and attempts whatever which 
shall be made against Her Person, Crown and Dignity j 
and that I will do my utmost endeavour to disclose and 
make known to Her Majesty, Her Heirs and SuccessorSy 
all treasons and traitorous conspiracies and attempts 
which I shall know to be against Her or any of them j 
and all this I do swear without any equivocation, mental 
evasion, or secret reservation. So help me God." 

The oaths can be administered by a Judge or 
Justice of the Peace ; and a certificate is granted 
and filed in Court, after which, if no objection is 
sustained as to its validity the alien becomes a 
British subject as much as if he or she was 
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born in Canada, subject to some exceptions in 
the English Act relating to naturalization.* 
Every alien who had a settled place of abode in 
either of the Provinces of Ontario, Quebec, Nova 
Scotia, or New Brunswick, before the 1st of 
July, 1867, and who is still a resident of the 
same, is deemed to be a British subject for all 
purposes, provided in the case of males, they take 
the prescribed oath of residence. Any person 
who, being within the Dominion prior to the 1st 
of January, 1868, took the necessary oaths of 
allegiance and residence also became naturalized* 

There seems to be no difference between the 
rights and privileges of a national-born subject 
and a naturalized subject. In England at one 
time the latter could not be a Privy Councillor 
or member of Parliament, or hold any of the 
great offices of State ; but he is now entitled to 
all political and other rights, powers and privi- 
leges, and is subject to all obligations to which a 
natural- born British subject is entitled or subject. 
In case a naturalized British subject returns ta 
his own country, he loses the character of British 
subject unless he renounced his original nation- 
ality in pursuance of the laws of the State, or in 
pursuance of a Treaty to that effect. 

The certificate of naturalization granted in the 
United Kingdom confers no rights or privileges 
upon an alien in Canada.! 

* 33 Vic. chap. 14, Imp. Act. 

t Earl Carnarvon's Circular Despatch to the Colonies, Sept., 1874. 
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Besides subjects and aliens there is a third 
class called Denizens, who, by means of letters 
patent from the Crown, enjoy cei-tain rights of 
citizenship as long as they remain within the 
Dominion. It is a sort of middle state between 
snbject and alien. In England a denizen 
cannot hold any high office of State, and can 
neither inherit or devise land, and only take by 
purchase. In Canada, whatever significance the 
term may have, a denizen must at least have 
equal powers and rights as to real estate with a 
subject ; and he has, no doubt, the additional 
rights of voting and holding such offices as his 
patent allows him. The existence of such 
persons is contemplated at all events, as there 
is mention made of denizens in some of the 
Statutes. 

The consideration as to whether any person is 
a subject or not becomes material in relation to 
certain offences against the Crown. None but a 
snbject can be found guilty of treason ; or rather 
what is treason in a subject may be no more than 
a felony in a foreigner. The general law as to 
what offences are to be adjudged treason, as laid 
down in the 25th year of King Edward III., is 
the law on the subject here ; and is set out in 
an Act relating to the security of the Crown, 81 
Vic, cap. 69 (1868) D. 



The regulations as to titles and precedence in 
Canada are inserted here, and may be found 
useful for reference : 
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Titles under Confederation. 

1. The Governor-General of Canada to be styled "His 
Excellency." 

2. The Lieutenant Governors of the Provinces to be 
styled " His Honor." 

3. The Privy Councillors of Canada to be styled 
" Honorable," and for life. 

4. Senators of Canada to be "Honorable," but only 
during office, and the Title not to be continued after- 
wards. 

5. Executive Councillors of the Provinces to be styled 
" Honorable," but only while in office, and the Title not 
to be continued afterwards. 

6. Legislative Councillors in the Provinces not in future 
to have that Title j but gentlemen who were Legislative 
Councillors at the time of the Union, to retain their Title 
of " Honorable" for life. 

7. The President of the Legislative Council in the 
Provinces to be styled " Honorable" during office. 

8. The Speakers of the House of Assembly in the 
Provinces to be siyled " Honorable" during office. 

Table of Precedence within the Dominion of Canada. 

1. The Governor-General, or officer administering the 
Government. 

2. Senior Officer commanding Her Majesty^s Troops 
within the Dominion, if of the rank of a General j and 
officer commanding Her Mtyesty's Naval Forces on the 
British North American Station, if of the rank of an 
Admiral. Their own relative rank to be determined by 
the Queen^s Regulations on this subject. 

3. The Lieutenant-Governor of Ontario. 

4. " " Quebec. 

5. " " Nova Scotia. 

6. " " New Brunswick. 
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7. Archbishops and Bishops according to seniority. 

8. Members of the Cabinet according to seniority. 

9. The Speaker of the Senate. 

10. llie Chief Justice of the Supreme Court. 

11. The Chief Judges of the Courts of Law and Equity, 
in accordance with the date of their respective Com- 
missions. 

12. Members of the Privy Council, not of the Cabinet. 

13. General Officers of Her M^esty's Army serving in 
the Dominion, and officers of the rank of Admiral in the 
Royal Navy serving on the British North American 
Station, not being the Chief Command ) the relative 
rank of such officers to be determined by the Queen's 
Regulations. 

14. The Officer commanding Her Migesty's Troops in 
the Dominion, if of the rank of Colonel or inferior rank, 
and the Officer commanding Her Majesty's Naval Forces 
on the British North American Station, if of equivalent 
rank; their relative rank to be ascertained by the 
Queen's Regulations. 

15. Members of the Senate. 

16. Speaker of the House of Commons. 

17. Puisne Judges of the Supreme Court in accord 
ance with the dates of their respective commissions. 

18. Puisne Judges of Courts of Law and Equity 
according to seniority. 

19. Members of the House of Commons. 

20. Members of the Executive Council (Provincial) 
within their Province. 

21. Speaker of the Legislative Council within his 
Province. 

22. Members of the Legislative Council within their 
Province. 



> 
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23. Speaker of the Legislative Assembly within his 
Province. 

24. Members of the Legislative Assembly within their 
Province. 

Ketired Judges of whatever Court take precedence 
next after the present Judges of their respective Courts. 

The new regulations respecting the precedence 
of naval officers, the subject of salutes, or of the 
precedence to be given to Lieutenant-Governors 
within their Provinces or at the Seat of Govern- 
ment, have not yet been received.* 

* See Letter of Sir Michael Hicks-Beach to Hin Excellency the Marquis 
of Lome, Nov. 3, 1879. 



CHAm^EK XXXVII. 

rights of the peoplk. 
1. Representation. 

The privilege of taking part in the Govern- 
ment of one*8 country by being represented in 
Parliament, or represented in the Legislatures or 
Municipalities which make our laws, is one of the 
most valued rights of a free people. The right 
of the citizens to have a voice in every matter 
that affects their liberties is called their Fran- 
chise. But to have a voice or vote in such mat- 
ters is not accorded to every body. Certain 
qualifications are necessary, and these qualifica- 
tions vary. 

Where every citizen is entitled to vote it is 
called Universal Suffrage — voting being the right 
of suffrage. 

The system of representation which prevails 
in Canada, from the highest delegate of the peo- 
ple in the Commons down through the Provin- 
cial and Municipal elections, is based on divisions 
of the population ; though territory or certain 
areas of land are so connected with this that the 
latter are represented as well. While it is true 
that every acre of land is represented, the manner 
of its being so represented is arrived at with 
regard to the number of people. Numbers 
of people possessing no land qualification are 
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represented by virtue of the income tax, or, as in 
Ontario, under the Farmers* Sons Act. While 
it it is strictly true that our system of representa- 
tion regards both population and territory, the 
real basis is the population. The territory is an 
accident of the voters, and in itself is not entitled 
to representation. The third way, or represen- 
tation by class representation, though much 
talked of in other countries, cannot be said to 
enter into the idea of the Canadian or English 

system. 

The Commons. 

Of the 204 members in this House, each of 
the Provinces is represented by their respective 
members, and each Province is divided up into 
constituencies or ridings having regard to the 
population and areas therein. The number of 
divisions into which the Provinces are divided up 
for electing members to their legislatures is the 
same as for the Dominion elections in most 
Provinces ; but the areas of these divisions are 
generally different. The qualifications of voters 
are the same in the Provincial and Dominion 
elections ; so that any one entitled ko vote for a 
member of his Provincial Legislature can vote 
for a member of the House of Commons in that 
Province. 

It would be beside the scope of this little work 
to attempt any exact epitome of the qualifica- 
tions necessary for voters in the different Pro- 
vinces, and what offices and positions dis(jualify 

12 
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persons from voting. Some remarks as to 
Ontario may be desirable however. 

In this Province the persons not permitted to 
vote are : 1. All Judges of any of our Courts, and 
all Clerks of the Peace, County Attorneys, Regis- 
trars, Sheriffs, Deputy Sheriffs, and Deputy 
Clerks of the Crown. 2. All Agents for the sale 
of Crown Lands. 3. All Ofl&cers of the Customs 
of the Dominion, and all Officers employed in the 
collection of any duties payable to Her Majesty 
in the nature of duties of Excise; and 4. All 
Postmasters in Towns and Cities. Any of these 
jpersons voting shall forfeit $2,000, and his vote 
is null and void. 5. No Returning Officer, 
Election Clerk, or paid Election Agent, shall be 
entitled to vote ; but this does not apply to the 
Deputy Returning Officers or Poll Clerks, who 
are paid under the provisions of the Act. 6. 
Lastly, no woman can vote at any election. 

Subject to these exceptions every person being 
of the full age of 21 years and a subject of Her 
Majesty by birth or natinralization, if duly entered 
in the list of voters to be used at the pending 
election, and if not otherwise by law prevented 
from voting, is entitled to vote for members for 
the Legislative Assembly of Ontario. 

1. In order to entitle a person to be entered 
on the voters' lists, he must be interested in 
real property as owner, tenant, or occupant, to 
the extent of $400 in Cities, $300 in Towns, and 
$200'in incorporated Villages or Townships. If 
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he ceases to have such interest he may still have 
a vote, provided his name is entered in the 
Bevised Assessment Boll, and that he is a resi- 
dent of the Electoral District. 

In regard to the value of the property if vested 
in joint owners, if there is suflBcient when divided 
to give each a vote, each has one ; if not, none of 
the owners has a vote. And so if three persons 
in a city are assessed for $1,200, each has a vote ; 
if assessed for $1,000, none of them can vote. 

2. Persons residing continuously in the Local 
Municipality since the completion of its last 
Bevised Assessment Boll, and who, being assessed 
on an income of $400 at least, and have paid xheir 
last year's taxes, are entitled to vote. 

3. Farmers' Sons resident on their father's or 
mother's farm for twelve months prior to the 
return of the Assessment Boll, and who are rated 
for an amount suflBcient to qualify them, can 
vote. Where there are a number of sons the 
provisions, as to one or more voting, are some 
what similar as to joint owners of real estate, 
except that the division of the property enures to 
qualifying as many of the parties in the order of 
their age as the value of the property or the 
number of the sons will permit of. 

4. All Indians, or persons part Indian, if duly 
enfranchised and possessing the same qualifica- 
tions as other persons in their electoral districts, 
are entitled to vote. 
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5. In Algoma, Parry Soand, and some other 
exceptional places, every male person being 
twenty-one years of age, a naturalized subject 
and not otherwise disqualified, and who, at the 
time of the election, is the owner of real estate 
where he tenders his vote, to the value of $200, 
or who is and has been for the preceding six 
months a resident householder, is entitled to vote. 

[The reader is referred to a Manual of Voters' lists 
by Mr. Hodgins, Q. C, for full information on this sub- 
ject.] 



CHAPTER XXXVIII. 

RIGHTS OF THE PEOPLE.— (Continued.) 

/ 2. Public Meetings. 

Public opinion is frequently expressed through 
the medium of Public meetings, which, so long as 
they remain orderly, are privileged to discuss 
almost any subject. It is the undoubted right 
of subjects to meet together in a peaceable and 
orderly manner for the consideration and discus- 
sion of matters of public interest, or for making 
known their views to Her Majesty or Her Repre- 
sentative in the Dominion or in the Provinces, 
either in approbation or condemnation of Public 
matters. * 

Public meetings, in order to enable them to the 
recognition of the Law, must be called by certain 
persons and in a particular way. 

In any city or town, on the requisition of any 
twelve citizens entitled to vote for members of 
the Local Legislature, a meeting may be called 
by the Sheriff or by the Mayor or other Chief 
Municipal oflScer, which is a Public meeting 
under the Act and entitled to the protection 
accorded to such meeting. The requisitionists 
must have a property qualification in the town or 
city in which the meeting is to be called, and 
their property must be within the particular 
district, ward, or parish, whose inhabitants call 
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the meeting. Two resident Jastices of the Peace 
appear also to have the power to call Public 
meetings. The notice or summons calling to- 
gether a Public meeting must issue ten days 
before the meeting ; must set forth the names of 
the requisitionists, or at least 12 of them ; must 
state that the meeting is called in conformity 
with the provisions of the Act; and that the 
meeting and all persons attending the same are 
to take notice of that fact, and govern themselves 
accordingly. 

Whoever calls such meeting, at least in Ontario, 
must remain ; and whether presiding over it or 
not, help to preserve the peace thereat. Special 
constables may be appointed, and the military 
force, if necessary, brought to his assistance. 
Should a meeting of 12 or more become dis- 
orderly the Mayor, Sheriff, Magistrate, Justice of 
the Peace, or other ofl&cer, can read the Procla- 
mation set out in what is commonly called the 
Riot Act ; and if, after the lapse of an hour, 
they do not disperse, he can forcibly break up the 
meeting, using the Civil and Military assistance 
as has been mentioned. Tho original of our Act 
relating to Biots and Riotous Assemblies was 
passed in England in the reign of King George 
I. The Canadian Act is 31 Victoria, cap. 70 
(1868), and the proclamation to be read before 
using any violent measures is as follows : 

'^ Our Sovereign Lady the Queen chargeth and com- 
mandeth all persons being assembled immediately to 
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disperse themselves, and peaceably to depart to their 
habitations or to their lawful business, upon the pains 
contained in the Act respecting Kiots and Riotous 
Assemblies. God save the Queen." 

Such persons not obeying the command to 
disperse are guilty of felony and liable to be 
imprisoned in the penitentiary for life, or for any 
term not less than two years, or liable to be 
otherwise imprisoned for any term less than two 
years. 

Powers are given to Justices of the Peace, 
Sheriffs, Mayors and others, to apprehend the 
offenders who do not disperse within one hour 
after the Proclamation is read ; and persons 
engaged in suppressing the riot are justified even 
if the death of the rioter ensue from his resist- 
ance. Any persons opposing with force and 
arms any peace ofl&cer or other engaged in 
suppressing a riot, or any persons preventing the 
making of the Proclamation, are guilty of felony 
and liable to the same punishment as the rioters 
themselves. 



CHAPTER XXXIX. 

RIGHTS OF THE PEOPLE.— (Cohtiwubd.) 

3. Petitions to Parliament. 

Petitioning is another mode of expressing 
public opinion, and by it persons or classes may 
be beard in Parliament or elsewbere when they 
conceive that their views were not fully set out by 
their representatives. It is about the only way 
of being heard that is left to those who are not 
voters. If no channel were left to the people, 
except through their representatives, it may well 
happen that the minority would never be heard, 
except in the disorders of riot or revolution. A 
class may be interfered with, or the Legislation 
may be too slow or too far in advance of the 
interests of the people. In these and many 
other instances petitioning is resorted to. 

Every person, whether an elector or not; can 
petition to Parliament or to the Local Legisla- 
ture ; but the petition must be presented by a 
member of the House, who is responsible that it 
does not contain impertinent or improper matter. 

Petitions must be fairly written or printed; 
and in the Senate three of the petitioners' names 
must appear on the sheet containing the petition. 
Petitions from Corporations must be duly- 
authenticated by their Corporate Seal. Peti- 
tions signed by persons representing public 
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meetings are received as from the persons whose 
names are affixed to the petition. 

A member presenting a petition in the Com- 
mons must endorse his name thereon, and 
confine his remarks to a statement of the parties 
from whom the petition comes, the number of 
signatures attached, and the material allegations 
it contains. Petitions are laid on the table by 
direction of the Speaker without debate in refer- 
ence thereto ; but if required, the Clerk may read 
them, and if they complain of any personal 
grievance requiring an immediate remedy the 
matter may be at once discussed. There does 
not appear to be any Canadian Legislation as to 
petitions to Parliament ; but the fact that those 
presenting them are responsible for their pro- 
priety, sufficiently insures their being consistent 
with the dignity of Parliament. It is probable 
that the English Act for the prevention of 
Tumultuous petitioning to Parliament is in force 
in Canada. 



CHAPTER XL. 

KKiHTS OF THE PEOPLK.— (Continukii.) 

Liberty of the Press. 

The Press is the greatest means of expressing 
public opinion. In Canada its liberty is not 
restrained by any State censorship. Beyond the 
occasional intervention of aggrieved parties 
taking advantage of the law of Libel, the press 
is allowed to correct itself, and 'proceeds some- 
what on the principal that the legal doctrine of 
set- off may be made to work in the matter of 
abuse and recrimination as well as in more 
appropriate subjects. 

Libel as a cnme is governed by a uniform law 
in the Dominion, and is punishable by fine or 
imprisonment, or both. 

Any person publishing, or threatening to pub- 
lish, any libel upon any other, or directly or indi- 
rectly threatening to print or publish, or abstain 
from so doing, or offers to prevent the same with 
intent to extort any money or security for money, 
or any valuable thing, or with intent to induce 
any person to confer upon or procure for any 
person any appointment or ofl&ce of profit or 
trust, is guilty of a misdemeanor, and liable to a 
fine not exceeding $600, or to imprisonment 
with hard labor for any period less than two 
years, or liable to both, as the Court may award. 
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Whoever maliciously publishes any defamatory 
libel, knowing it to be false, may be fined any 
sum less than $400, or imprisoned, as in the 
other cases, or both. Other defamatory libels 
are punished by imprisonment of one year or 
less, wijfch a fine not exceeding $200. The truth 
of any libelous matter is no defence, unless it 
was for the public benefit that it should be pub- 
lished. 

Libel as a civil action is not uniformly defined, 
but is left to be determined by the Provincial 
Legislatures. The punishment then is the 
amount of damage supposed to be suffered by 
the aggrieved party, which amount is found by a 
jury. Jn the criminal ao^tions the jury simply 
finds whether or not the accused is guilty of the 
charge preferred against him ; in the civil action 
the jury finds generally if there was a libel ; and 
if so, what damage was sustained by the plaintiff. 

Besides matters which are brought into Public 
notice by means of the Press, of Public meetings, 
and of Petitions, the Governor in Council has the 
right to institute Commissions of Enquiry into 
Public matters concerning any matter connected 
with the good government of Canada, or the con- 
duct of any part of the Public business. The 
Commissioners appointed in this way may have 
conferred on them the power of summoning 
before them any party or witness, and requiring 
them to give evidence on oath, or by afl&rmation, 
orally or in writing, and to produce all docu- 
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ments and things requisite for the full investiga- 
tion of the matters into which they are appointed 
to examine. These Commissioners may also 
have the same power given them as are vested 
in any Court of Law in Civil cases to compel the 
attendance of witnesses. 

Similar powers are given to the Lieutenant- 
Oovernor of Ontario, and in some other Provinces, 
as to Commissions of Enquiry. 



y 



CHAPTEE. XLI. 

RIGHTS OF THE PEOPLE.— (Contikued). 

Local Administrative Government. 

On much the same principle as the Dominion 
is divided up into Provinces, with power to each 
of those to manage their own internal affairs, the 
Provinces have generally divided themselves into 
Municipal Corporations, with large powers of 
directing their own domestic concerns. While 
the Legislature presides over the Corporations, 
these latter have certain rights guaranteed to 
them, and in the exercise of which, within legiti- 
mate limits, they are free to manage their own 
local affairs. 

The Division of the Canadas into Townships 
and Counties dates back a long period. Altera- 
tions were frequently made in Counties for 
electoral or judicial purposes ; but as to Municipal 
Corporations embracing a certain area few 
changes appear to have been made in those 
counties definitely bounded in the first Crown 
Survey. New Townships are frequently added 
in unsettled districts, and occasionally alterations 
made. The same applies to Townships. In 
Ontario certain limits are prescribed for Villages 
desiring Incorporation, and the population must 
be at least 750 persons. In the same way 
Towns must have 2,000 and Cities 5,000 inhoJav- 
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tants. These do not become Incorporated by the 
fact of having so many inhabitants. A Charter 
of Incorporation is granted them by the Lieu- 
tenant-Governor creating them Cities, Towns or 
Villages, as the case may be. Until Incorpo- 
rated they belong to the County or Township. 

The local affairs of these different Corpora- 
tions are managed by a Council, which is the 
Municipal Legislature and the limit of their 
enactments ; or By-laws are prescribed by the 
Acts of the Local Legislature relating to Muni- 
cipal Corporations. These By-laws are very 
comprehensive,, and in Ontario include the 
obtaining of such real and peisonal property for 
the use of the Corporation as it may require, 
the appointment of necessary officers aiding 
agricultural or other kindred societies or incor- 
porated mechanics' institutes, aiding manufac- 
turing establishments, road companies, and also 
charities and indigent persons, taking the census 
of their municipality, regulating the driving on 
roads and bridges, the egress from public build- 
ings, and very extensive powers as to drainage. 
They can impose fines up to $50 for neglect of 
duty or breach of these By-laws, and may dis- 
train and sell the goods of the offender, and if 
necessary inflict reasonable punishment by im- 
prisonment not exceeding 21 days. 

The power of each of the different Municipal 
Corporations of cities, counties, towns and 
townships are very minutely set out in the Acts 
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relating to Municipal Institutions. The different 
Municipal Corporations are composed of Alder- 
men or Councillors or Beeves and their Deputies, 
with a presiding officer who is the Mayor, 
Warden or Eeeve as the case may be. These 
bodies form the Local Administration of their 
Municipalities, are elected for one year at a time, 
and must have certain property qualifications. 
They have certain specified powers, a regular 
system of procedure, and an Executive in some 
cases. They are restrained by the Superior 
Courts when these By-laws are in excess of 
their powers, and these Courts compel them to 
exercise their powers in proper cases if they 
refuse to do so. The Provincial Legislatures 
grant them their powers, but commit the proper 
execution of them to the controlling care of the 
Courts. 



CHAPTER XLIT. 

the judiciary. 
Law and the Courts. 

The people of the Dominion have abundant 
Legislative machinery. Three Legislatures con- 
tribute more or less to regulate our internal 
economy or external relations. The boundaries 
of Imperial, Dominion, and Provincial Legisla- 
tion have been adverted to before. Begarding 
the specific subjects assigned to the Canadian 
Legislatures by the British North America Act, 
it would seem that the Imperial Legislature has 
renounced its right to interfere in these matters. 
There is Imperial as well as Colonial authority 
for this position. The line of demarcation 
separating our law-making powers would ap- 
parently then be well defined, and the law on each 
class of subjects may be confidently looked for 
in one direction only. 

So far as to statutory law since 1867. 

The Statute books before that in the various 
Provinces must next be considered. These form an 
important source, as well for the laws they initiate 
as for those they introduce. Again, what is 
known as the Common or the Unwritten law of 
England was largely imported into all parts of 
the Dominion, in virtue not only of British sub- 
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jects bringing part of this law with them of 
necessity, but also by means of its express intro- 
duction by statute. The introduction of English 
law in these various ways brought with it the 
decisions of the Courts in Great Britain in refer- 
ence to the same ; and these decisions or pre- 
cedents are another source of laws. The intro- 
duction of the Criminal law of England to the 
old Province of Quebec in 1774 introduced all 
these sources of law at once. 

In the Province of Ontario a few references 
will show how extensively the laws of England 
have been adopted here. In 1792 all the amend- 
ments made in England to the Criminal law 
since 1774 were transferred to Upper Canada ; 
and in the same year the law as to property, 
civil rights, and trial by jury as it then stood, 
was declared to be the law for the Province. On 
the establishment of the Court of Chancery, 
the law of England, as it stood in 1837, regard- 
ing the English Court of Chancery was, unless 
otherwise provided, to be in force here ; and the 
rights, incidents and privileges of the Courts of 
Common Law in England in 1859 were trans- 
ferred to our Superior Courts of law. 

The Local Legislatures may delegate to Muni- 
cipal or other Corporations the power of making 
laws. This is effected by the by laws of these 
bodies, which are as much the law of the land as 
any Legislative Acts ; and as another example, 

13 
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may be mentioned the powers of the Governors 
in Council to promulgate orders having the force 
of laws. 

When it is considered that all the different 
sources of the laws, their application and their 
meaning, have to be considered and determined 
by the Courts, it becomes material to consider 
the position and jurisdiction of our Judicial 
tribunals. This is the more necessary in this 
country, as it is apprehended that their position 
is relatively more important than in England, 
so far as the construction of Constitutional law 
is concerned. 

In Great Britain the Legislature is the chief 
power in the land. There being no written 
Constitution, no plain speaking and inflexible 
statute of paramount law, under which the 
Government of the country is carried on, the 
Constitutionality of its Acts cannot be questioned 
by the Courts in the same way as in those 
countries wherein there is a written Constitution. 
The Acts of the Legislature form the law, which 
its Courts must execute without questioning their 
validity or testing them with the Constitution. 
The British people speak in each Legislative 
Enactment ; and their last utterance is the guide 
for their Courts, who are always subordinate to 
the Legislature, and who exist solely by their 
permission. 
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These Imperial enactments extend at times to 
the Colonies ; and there Her Majesty's Courts are 
precisely in the same position, so far as these 
enactments are concerned. They have the same 
duties under them as the British Courts have- 
to see that they are carried out according to law. 

An Imperial Statute in 1867 gave Canada a 
written and defined Constitution. Under this 
Constitution numerous bodies were endowed with 
large Legislative powers. All the laws were to 
be executed by the Courts, but executed so as not 
to conflict with the Imperial laws, which must, first 
of all, be executed. Our Courts, therefore, while 
bound to execute all laws in force, must be the 
judges as to what laws are in force. A Canadian 
law which is repugnant to any Imperial enact- 
ment must be declared void by the Courts — a 
higher than Canadian power has said that it is 
no law at all. Again, the Dominion Parliament 
may usurp Provincial rights, or a Province 
assume to deal with Dominion matters; the 
Courts still sitting under the Constitution, the 
Imperial enactment must refuse to obey their 
behests. The Courts in Canada are still the 
Queen's Courts and bound to execute such law as 
is in force, but equally bound to declare that 
the Acts of any of our Legislatures, when tran- 
scending their limits, are unconstitutional and 
void. The Courts, so long as they are permitted 
to exist, are not the creatures of the Legislature ; 
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they are of course subordinate to constitational 
legislation, but they are co-ordinate and in effect 
superior to that which is not constitutional. 

This being, it is apprehended, the position of 
our Judiciary in Canada, the laws to be con- 
sidered necessarily refer to three sources : the 
Imperial, the Dominal and the Provincial. The 
first must be obeyed at all events ; the other two 
must be equally obeyed, provided they are 
constitutional; and if not, they must be declared 
void. 



V 
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CHAPTEE XLIII. 

GENERAL OFFICERS OF THE LAW. 

The different Provinces of the Dominion make 
their own regulations under Legislative authority 
as to who are and who are not officers of their 
Courts, and their powers, duties and obligations. 
Eeference will here be made to the chief officers 
engaged in and about the Courts. 

In Ontario the Treasurer and Benchers of The 
haw Society of Upper Canada form a Corpora- 
tion ; and they and their successors in office 
regulate the government of the Society, the 
appointment of officers, the legal education of 
students, and the term of studentship, and the 
admission of applicants as Barristers at Law or 
as Attorneys and Solicitors into the Law Society. 
The Benchers have the appointment of reporters 
to the Superior Courts, and fix the amount of 
their salaries. 

No one can practice at the Bar in Her 
Majesty's Courts of Law or Equity in Ontario 
unless he has been entered aud admitted into 
the Law Society, under its rules, as a Barrister. 

The Lieutenant-Governor by letters patent 
under the Great Seal of the Province may 
appoint from among the members of the Bar 
Provincial Officers under the name of Her 
Majesty's Counsel learned in the Law, usually 
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called Queen's Counsel, who are entitled to hole 
Court at Assize or nisi prius at the request o: 
the presiding Judge or otherwise ; and have 
certain other rights and privileges as to pro* 
cedure in Court, &c.* 

The Attorney- General for the Dominion ranks 
first in precedence in the Ontario Bar, then the 
Attorney-General for the Province, then previous 
Attorney-Generals according to seniority of ap- 
pointment. After these Solicitor-Generals and 
such Queen's Counsel as were appointed before 
Confederation, in the same order. Other mem- 
bers rank in the order of the call to the Bar. 

Attorneys and Solicitors are admitted into 

the Law Society under rules somewhat similar 

|: i as to Barristers, and must not practice with- 

; j out paying an annual fee and obtaining a cert'fi- 

cate. They may be struck off the Roll of any of 
the Courts by a Superior Court Judge on appli- 
cation being made in a proper case. It is usual 
to speak of members of the Legal profession as 
Attorneys when conducting actions or suits in 
the Common Law Courts, and Solicitors in the 
Chancery or Insolvency Courts. In the Mari- 
time Court they are styled Proctors. The pro- 
fession of Barrister in Ontario, though not so 
distinct as in England from the ofSce of Solici- 
tor or Attorney, is yet separate from the latter. 
Generally Barristers here are members of both 

I --^111 _ _ 

* In Lenoir vs. Ritchie, several of the Judges in the Supreme Court 
held that the Local Legislatures have no power to pass an Act authoriz- 
ing the appointment of Queen's Counsel. 
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professions — if indeed there can be said to be two 
professions in the Province. A number of Soli- 
citors, however, are not Barristers, and therefore 
not entitled to plead in Court. On the other 
hand, a Barrister who is not an Attorney or 
Solicitor as well, is not privileged to act in any 
other capacity than that of arguing in Court 
the cases which the Attorneys or Solicitors 
prepare for him. 

The Judges of the Superior Courts are selected 
from Barristers of at least ten years standing. 
In other Courts the length of time varies with 
the Court. 

In Quebec all Advocates, Barristers, Attorneys, 
Solicitors and Proctors-at-Law, form a Corpora- 
tion called The Bar of Lower Canada. A certain 
number of officers of each of the sections into 
which the Corporation is divided constitutes a 
Council with powers somewhat analogous to the 
Law Society of Upper Canada. 

They entertain matters, however, among the 
members of the profession not dealt with in 
Ontario by the Law Society, noticeably the pro- 
nouncing of censures for any breach of discipline 
or action derogatory to the honor of the Bar 
through the Bcttonnier. Members may be sus- 
pended by this officer, subject to approval of the 
Council. In the two Provinces also there is a 
great difference as regards Notaries Public. In 
Quebec these form a separate profession, being 
divided into a number of bodies corporate under 
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Acts very similar to those relating to the Bar of 
the Province. Their duties not only embrace 
the certifying and protesting of documents, but 
includes nearly all of what is understood in 
English practice by conveyancing. 

In Ontario a Notary Public is appointed by 
the Lieutenant-Governor, and may protest Bills 
of Exchange and Promissory Notes ; and may 
draw, pass, keep and issue all deeds and con- 
tracts, charter parties, and other mercantile 
transactions in this Province, may give certifi- 
cates as to copies of instruments, and has some 
other undefined duties. They form no profession 
and are part of none, though the Commission is 
usually granted to members of the legal profes- 
sion as of course. 

Any person not a Barrister or Attorney must, 
however, pass an examination as to his qualifica- 
tion for the office before his County Judge, or 
before some one appointed for that purpose by 
the Lieutenant-Governor, and produce a certifi- 
cate that on examination he is found qualified 
for the office ; and further, that in the examiner's 
opinion a Notary Public is needed in the place 
where the applicant intends to carry on business. 
Under certain Statutes they can administer 
oaths or affirmations, though usually the Courts 
of Queen's Bench and Common Pleas appoint 
Commissioners for taking affidavits for this 
purpose, who have power within the County in 
which thej^ reside. 
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The Sheriff is an officer of the Courts appointed 
by the Lieutenant-Governor under the Great 
Seal, one for each county, and holds office during 
pleasure. This office is one of the oldest and most 
honorable in the gift of the Crown. Formerly 
he held a Court for his shire or county, and the 
word Sheriff means a Reeve of the Shire, He 
attended the King's Court and looked after the 
peace of the county. He is yet the Chief 
Executive Officer of the Courts, attends the 
Judge in circuit, summons the juries, has charge 
of the gaols, and executes all writs and sentences 
of the Courts up to the extreme penalty of the 
law. Where the Sheriff is personally interested 
in a case, or where he cannot or will not execute 
the process of the Court, the writs may be 
addressed to the principal Coroner of the county. 



(jhaptp:r xliv. 

britlsh (^oi/)nial cx)urt 
Thk Judicial Committee of the Privy Council* 

This Court is the last resort of a Colonial 
British subject in'" appeal from the laws of his 
own Colouy. 

The Privy Council in England is composed of 
a large number of distinguished persons. Most 
of the principal Judges, the Speaker of the House 
of Commons, the Queen's Ambassadors and those 
formerly holding offices in the Ministry, besides 
the Archbishops and some Bishops, are members 
of this body. One distinguished Committee 
forms the Cabinet ; another, with which only we 
have to deal with here, forms a Judicial Com- 
mittee ; and its functions are to decide all matters 
that can judicially come by appeal or by com- 
plaint in the nature of appeal before the Queen, 
or the Queen in Council. On hearing the case 
argued this Committee report to the Queen in 
Council their recommendation for her decision. 

This Court is composed of such Privy Coun- 
cillors as are or were its presidents, Judges of the 
Chief Courts of Equity and Common Law, the 
Judges of the Admiralty, of the Prerogative Court 
of Canterbury, Bishops and Archbishops, two 
retired East Indian or Colonial Judges, and two 
others.* 

♦ Cox's British Commonwealth. 
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The Committee has the ordinary powers of the 
Superior Courts in England as to witnesses, 
juries, process, &e. ; and cases may be heard by 
three of its members and the Lord President* 
The Court holds three sittings in the year, 
generally in February, June and November, 
lasting usually six weeks. 

The jurisdiction of the Judicial Committee 
is divided into two heads — one being where an 
appeal is allowed by right and the other where 
leave to appeal is first of all necessary. The 
Crown may, in Acts of its Colonial Legislatures, 
shut out the right to appeal — it may abrogate 
its perogative. Where the right of the Crown 
is not reserved, or where the fair construction 
of the Colonial Act is that no appeal will be to 
the Privy Council, then the judgment of a 
Colonial Court under the provisions of such an 
Act, which was assented to by the Crown, is final. 
The Crown, by assenting, takes away the right of 
appeal. 

In the Quebec Controverted Elections Act of 
1875, the Act states that the judgment of the 
Court " shall not be susceptible of Appeal;" and 
an appeal to the Privy Council was refused in a 
case coming under this Act.* . 

The Canadian Act establishing the Supreme 
Court at Ottawa in 1875, made its judgments 
final without appeal, saving any right which Her 
Majesty may exercise in virtue of the Royal 
prerogative. 

♦ Theberge vs. Landry, 2 App. Gas. 102. 
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Lord Cairns, in construing the Section of the 
Supreme Court Act containing these words, lays 
it down that the Judicial Committee of the Privy 
Council would have no hesitation in a proper 
case of advising Her Majesty to allow an appeal 
upon the judgment of this Court. 

The discretion of so allowing an appeal to be 
heard would not be exercised where the amount 
involved was small, and where the issue between 
the treaties related simply to the legal construc- 
tion of a particular contract, or where no general 
principle was involved, or where no other cases 
were necessarily affected by the decision com- 
plained of''' 

Appeals lie as a matter of right from the 
Provinces. 

So far as Colonial cases are concerned it is 
said that no appeal lies in any case of felony. 

When the last Court is reached in criminal 
matters the condemned has the right to sue for 
pardon at the foot of the throne. Formerly the 
pardoning power was supposed to be or was in 
reality in the personal discretion of the Governor- 
General. 

The instructions as to pardon are now to this 

effect : 

" The Governor-General is not to pardon or reprieve 
any offender who may be tried within the Dominion 
without first receiving in Capital cases the advice of the 
Privy Council, and in other cases the advice of at least 

* Jolinston us. The Ministor and Truatees of St. Andrew's Church, 
Montreal, SApp. Cas. 159. 
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one minister. And in cases in which such pardon or re- 
prieve might directly affect the interests of the Empire, 
or of any country or place beyond the jurisdiction of the 
Government of the Dominion, the said Governor-Gen- 
eral shall, before deciding as to either pardon or reprieve, 
take these interests specially into his own personal con- 
sideration in conjunction with such advice as afore, 
said."* 

Appeals to Her Majesty in Her Privy Council 
are entertained from the Court of Appeal in 
Ontario, where the matter in controversy exceeds 
the sum or value of $4,000, and in cases relating 
to the taking of any annual or other rent, custom- 
ary or other duty or fee, or any like demand of 
a general or public nature affecting future rights, 
no matter what the amount in question may be. 
Beyond these no appeals lie from the Court of 
Appeal in Ontario to the Judicial Committee of 
the Privy Council. 

Security to the amount of $2,000 must be 
given in these cases. 

All cases of Appeal are commenced by Petition 
addressed to Her Majesty in Council ; and this is 
the first step in their .prosecution. Afterwards 
certified copies of the record from the Court 
appealed from are sent to England and deposited 
in the Council ofl&ce ; and an appearance having; 
been entered by the respondent, each side makes 
up its own case if it is allowed to be heard. 

Earl Carnarvon, in 1874, intimated to the 
Governor-General of Canada that in order to 

* Instructions to His Excellency the Marquis of Lome. 
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bring Appeals from the Supreme Court of 
Canada, a Petition for that purpose should be 
brought before the Judicial Committee of the 
Privy Council, and not transmitted through the 
Secretary of State to the Queen in Council, in 
order to obtain leave to appeal. He also intima- 
ted as the practice that the Petitioner must enter 
an appearance before any answer is returned by 
the Judicial Committee in answer to the Petition. 
The Governor-General hereafter is to decline 
transmitting applications in a private suit to the 
Secretary of State for the Colonies, but is to 
inform the Petitioner what steps to take in the 
matter. The circular dispatch of Earl Carnar- 
von, though directed to the practice in appeals, is 
an indication that the Eoyal Prerogative as to 
allowing them from Canada would be exercised 
in the recommendation of the Judicial Commit- 
tee itBelf. In effect it would seem to be similar 
to an application to any appellate court for leave 
to appeal, where such leave is necessary. 

The Judicial Committee has unlimited powers 
in the way of procedure, and takes no notice of 
the rules in the Court below as binding upon it. 

The case is argued by senior and junior 
Counsel, the appellant's Counsel having the right 
to reply. 

The judgment of the Court is- delivered by one 
Judge onty, and need not be unanimous, a 
majority being sufficient.* 

* Lattey's Privy Council Practice. 



Manual of Government in Canada. 207 

A question has been lately discussed in Eng- 
land whether a dissenting member of the Com- 
mittee could declare his dissent. A great deal 
of learning and historical research were expended 
on another question out of which this arose, 
that is, whether or not the Judicial Com- 
mittee of the Privy Council is a Court at all, or 
merely a consultative body. If a Court, then each 
member would have the right to express- a dis- 
senting opinion or judgment ; and if the usages 
and traditions of the Privy Councils were to 
govern, then there could be no dissent, at least 
in expression.* 

The Judgment, after being delivered, is reported 
to the Committee, and submitted to the Queen in 
Council for approval. The order made thereupon 
is the last proceeding in the case, and the Judicial 
rights of the parties determined. 

♦ See Finlayson's History of the Judicial Committee of the Privy 
Council. 



CHAPTER XLV. 

DOMINION COURTS. 

The Sl^preme Court op Canada. 

This Court is the highest Court of Appeal 
within Canada, and entertains appeals within 
and throughout the Dominion from the last 
Court of resort in the Provinces. By leave, 
however, it may hear an appeal from any decree, 
decretal, or order made by a Court of Equity, 
or in an Equity proceeding or any final 
judgment of the Superior Courts, other than 
those of Quebec, without intermediate appeal to 
such last Provincial Court, providing the case 
originally commenced in such Superior Court. 
In certain cases in election petitions an appeal in 
the same way will lie to this Court. In Equity 
cases, and in proceedings in the nature of equity^ 
an appeal will lie to this Court, even from orders 
made in the exercise of Judicial discretion. 

The intention of the Act establishing the 
Supreme and Exchequer Courts is that all 
orders, decretal orders, decrees and decisions of 
any Superior Court made in any such cause, 
matter or other judicial proceeding in Equity, or 
in any action, cause, suit, matter or other judi- 
cial proceeding in the nature of a suit or pro- 
ceeding in Equity, are and always have been 
proper subjects of appeal to this Court. 
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In Quebec cases, the appeal must always come 
from the Court of Queen's Bench ; and the matter 
in controversy must be at least $2,000, unless 
it involves the validity of a Dominion or Local 
Act of the Legislature or of any Act or Ordin- 
ance of the Territories or districts of Canada, or 
any fee of office, duty, rent, revenue, or any sum 
of money payable to Her Majesty or any title to 
lands or tenements, or annual rents, if brought in 
the Court mentioned. 

The Court has jurisdiction in criminal as well 
as in civil matters ; but in respect of treason, 
felony and misdemeanor, no appeal is allowed if 
the judgment of the Lower Court was unanimous 
in affirming the convictions. 

This Court of last resort does not mean the 
individual judges who may be authorized to sit 
in these Courts, but the tribunals from which 
the appeals are to come, or the respective Courts 
themselves, without reference to the number of 
Judges, provided always the Court be duly con- 
stituted by the presence of a sufficient number 
of Judges to make a legal court, whatever that 
number may be.* The judgment of two or even 
of one Judge where the Court may be constitu- 
ted of that number respectively is not appeal- 
able. An appeal lies only where there is a dis- 
senting judgment in the Court appealed fromt 

♦ Per Mr. Justice (now Chief Justice) Ritchie in Amer vs. The Queen, 
as. C. 

t Mr. Justice Taachereau in the same case. 
14 
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No appeal lies to this Court from the judg- 
ment of a Court granting a new trial on the 
ground that the verdict was against the weight 
of evidence, that heing a matter of discretion.* 

The Governor-General may refer any matter 
to the Supreme Courtfor hearingor consideration, 
and they shall certify their opinion thereon to 
the Governor in Council ; and either House of 
Parliament may refer any private Bill or Petition 
thereto. 

Controversies arising between the Dominion 
and the Provinces, or between the Provinces 
themselves, may, with the consent of the Pro- 
vinces, be determined by the Supreme or the 
Exchequer Court of Canada. The Province of 
Ontario has placed herself within this jurisdiction 
by enacting that the Supreme Court may enter- 
tain controversies between the Dominion and the 
Provinces, and also controversies between Ontario 
and any other Province submitting to the juris- 
diction of the Court. In such actions and pro- 
ceedings in Ontario, where the parties thereto by 
their pleadings raised the question of the validity 
of any Dominion or Provincial Act, if in the 
opinion of the Judge the question is material, 
the case may be ordered by the Judge, either 
with or without the request of the parties, to be 
removed to the Supreme Court. 

The Court, or any of its Judges, has original 
jurisdictions in habeas corpus cases ; and has the 

* Boak vs. The Merchant's Marine Insurance Co'y. 1 S. C. 



i 
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same power to bail, discharge or commit the 
prisoner as any Court or Judge in the Provinces 
having jurisdiction in such matters. 

The Court, or any Judge, may also order the 
issue of a writ of Certiorari to bring up papers 
or proceedings necessary with a view to any 
enquiry, appeal or other proceeding before such 
Court or Judge. 

The Supreme Court sits three times a year, on 
the third Tuesday of February, the first Tuesday 
in May, and the fourth Tuesday in October, at 
Ottawa, and is presided over by a Chief Justice 
and five Associate Judges, who hold office during 
good behaviour. Any five of the Judges are 
competent to hold Court in term. The Judges 
are incapable of holding any office of emolument 
under the Dominion or Provincial Governments. 

Eules in relation to appeals are laid down by 
Order in Council, and the Judges of the Court 
can make rules and orders for the purposes of 
carrying out the Acts establishing this Court. 

All Barristers or Advocates, Attorneys or 
Solicitors, in any of the Provinces shall have the 
right to practice as Barristers, Advocates, Solici- 
tors, &c., and Counsel in this and in the Exche- 
quer Court ; and all such practitioners are officers 
of these Courts. 

A Eegistrar and Eeporter of the Court are 
appointed by the Governor in Council. 
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The proceedings in this Court are regulated by 
rules approved of by the Court. 

The first proceeding in appeals is the filing of 
a case stated by the parties setting forth the 
judgment objected to and so much of the plead- 
ings, evidence, afiidavits, and documents as may 
be necessary to raise the question for the deci- 
sion of the Court. The case must also, if possible, 
contain a transcript of all the opinions or reasons 
delivered by the Judges in the Courts below, and 
must be accompanied by a certificate that proper 
security to the extent of ^500 has been given by 
the appellant in the Court appealed from. 

Twenty -five copies of the case are printed in a 
prescribed form ; and these, with certified copies of 
original documents, deposited with the Registrar 
of the Court. Notice of hearing is served at 
least a month before the next session of the 
Court, at which time each party deposits in Court 
copies of the factum or points for argument in 
appeal. This contains a concise statement of 
facts, the points of law and the arguments and 
authorities in the case, and is printed and 
distributed the same as the case or appeal. 
These are put in under seal ; and, when de- 
posited, are exchanged with the opposite party. 
When the rules of Court are complied with the 
appeals are set down for hearing, and the case is 
heard with not more than two Counsel for each 
side — one only in reply. These rules do not 
apply to criminal appeals or to habeas corpus 
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cases, in which a certified written case is all that 
is necessary in order to bring them before the 
Court. 

In election appeals, the record or the necessary 
part of it, is printed under the direction of the 
Eegistrar of the Court, but each factum is pre- 
pared the same as in ordinary cases. 

A tariff of costs has been drawn up by the 
judges ; and the Court has full power as to 
execution to enforce its orders. 



i 



CHAPTER XLVL 

DOMINIOX COURTS.— (CownxuBD). 

The Exchequer Court op Canada. 

The only other Dominion Court is the Ex- 
chequer Court of Canada. 

This Court looks after the Eevenue of the 
country, enforces certain penalties on behalf of 
the Crown, and has jurisdiction in all cases in 
which demand shall be made or relief sought in 
respect of any matter which might in England 
be the subject of a suit or action in the Court of 
Exchequer on its plea side against any ofl&cer of 
the Crown. It also deals exclusively with those 
cases which, in the English Exchequer Court, 
were instituted on its revenue side against the 
Crown. 

The Exchequer Courts can hear appeals in 
all cases of arbitration arising under the Acts 
respecting the Public Works of Canada when the 
claim is over $500. In all cases the submission 
of the parties as to arbitration can be made a 
rule of this Court ; and the Court has full power 
over any award — to set it aside or remit the 
matters referred for re-consideration — and may 
make final order as to what it deems just and 
right between the parties. 

An appeal lies to the Supreme Coui-t in these 
cases. 
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The Supreme Court Judges are the Judges of 
this Court ; and the practice and procedure are 
laid down in very elaborate rules framed by all 
the Judges of the Supreme Court. 

Cases are heard before a single Judge in the 
first instance with or without a jury, and an 
appeal lies to the Supreme Court. 

The Court sits at any place in Canada, and 
the Sheriffs and Coroners of the different Counties 
are oflScers of this Court also. In Ontario a 
Judge of the Exchequer Court has, in regard to 
the use of the Court House and other buildings 
set apart in the County for the administration of 
Justice, the same authority in all respects as a 
Judge at Nisi Prius. 

Execution can issue out of this Court, both to 
enforce its own decrees and those of the Supreme 
Court, the writs issuing in the name of the Chief 
Justice of the Supreme Court. 

The Eegistrar of the Supreme Court is 
appointed for this Court also ; and all Barristers, 
Attorneys, etc., are officers of the Court, the 
same as in the Supreme Court of Canada. 



CHAPTER XLVII. 

PROCEDURE DEFINED BY THE DOMINION PARLIAMENT. 

Criminal Law. 

The Procedure in Criminal Law is directed by 
Acts of the Dominion Parliament, and is almost 
uniformly the same in all the Provinces. 

In criminal trials, as it is the public that is 
wronged, the action is said to be brought by the 
Queen or King against the accused. The case 
under our Statutes is commenced either on 
information laid before a Justice of the Peace, or 
Police Magistrate, the inquistion of a Coroner's 
jury or the presentment of a grand jury. 

When an indictable offence is laid before a 
Justice of the Peace, if the evidence is suflScient 
to put the accused on his trial, the Justice must 
either send him to gaol to await the next sitting 
of the Court or admit him to bail. The evidence 
and information are transmitted to the County 
Crown Attorney, who takes up the case on 
behalf of the Crown, after the Justice of the 
Peace or Magistrate has disposed of his share of 
it. This is the usual way in which criminal 
trials are begun. 

It is true that on leave being obtained a 
criminal information may be filed in the Court of 
Queen's Bench in Ontario ; but this is rarely done, 
and is the only case where proceedings are begun 
in a high Court of Justice. No criminal infor- 
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mation will lie in regard to a felony or high 
treason. The procedure only applies to those 
misdemeanors upon which an indictment would 
lie before a Justice of the Peace. Leave to file 
a criminal information rests in the discretion of 
■ the Court, and is a proceeding of an extraordinary 
character in criminal matters. In England it is 
granted when the matter complained of is of 
public importance, and that a speedy remedy is 
desired and necessary, or where some important 
or superior person is the subject of grave charges ; 
but the tendency of the Courts here would seem 
to be to discourage the practice of granting leave 
for such informations. 

A number of cases are also sent up to the 
County Crown Attorney from the Coroners of the 
different Counties. 

In cases where manslaughter or murder has 
been committed, the Coroner empannels a jury, 
and their verdict or inquest is transmitted to the 
Crown Attorney as in the case of Justices' com- 
mittals. The County Attorney attends with 
these informations and inquisitions at the next 
sitting of the Court of competent jurisdiction 
and prefers them to the Grand Jury for their 
opinion as to whether or not the evidence is 
sufficient to put the accused on his trial. 

A Grand Jury is comprised of not less than 
twelve or not more than twenty-three persons 
selected to be Grand Jurors ; and their duty is to 
judge whether the prisoner ought to be put on 
his trial or not. 



i 
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In certain cases, such as perjury, suborna- 
tion of perjury, conspiracy, obtaining money 
or other property by false pretences, keeping a 
gambling house, keeping a disorderly house, or 
any indecent assault, no presentment to or find- 
ing by the Grand Jury is made without the per- 
son making the accusation first giving a bond 
to prosecute or give evidence in the matter; 
unless the accused is committed, or in custody, 
or that the indictment is preferred by the Attor- 
ney or Solicitor- General of the Province, or by a 
Judge competent to give such a direction or try 
the offence. 

The Grand Jury judge nothing of the guilt or 
innocence of the accused ; that is left to another 
jury. In the finding which the Grand Jury 
makes to the presiding Judge, if in their 
opinion the accused ought to be put on his trial 
they write ** true bill" on the back of the infor- 
mation or inquisition ; and if not they write " no 
bill'* and the accused is dicharged without trial. 

The Grand Jury also presents a statement in 
reference to the state of the County Jails, 
Asylums, &c., which is called a presentment, and 
in this they can take notice of certain crimes and 
have the accused put on his trial. 

After the Grand Jury brings in a true bill the 
accused pleads guilty or not guilty ; or in the 
event of his silence, the Court can plead not 
guilty for him. 

In capital offences the accused can object to 
or challenge not more than twenty jurors. In 
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other cases of felony not more than twelve 
jurors, and in all other cases four jurors. These 
may be objected to without any reason given. 
Any number may be objected to on cause 
assigned. The Crown has the right to challenge 
four jurors peremptorily, and has also the right 
to cause any juror to stand aside until the panel 
has been gone through, and has the same rights 
as the accused as to challenge for cause. 

The accused, after the close of the case for the 
Crown, can make full answer and defence to any 
indictment preferred against him, and be heard 
by his Counsel on his behalf. 

The presiding Judge, on the finding of the jury, 
sentences the accused or discharges him as the 
case may be. From this there is no appeal. The 
Judge may reserve any question of Law to any 
of the Superior Courts of Common Law. But 
in case the Judge refuses to reserve a point 
of Law, or could not have reserved it, a writ of 
error may issue so as to bring the matter under 
the consideration of Superior Courts of Law. 
If the conviction is bad for any cause, the whole 
trial is a nullity, and a new trial may be granted 
in such cases. In the absence of reprieve or 
pardon by the Crown the sentence of the law is 
carried out by the various punishments of death, 
imprisonment, &c., provided by the Statutes in 
that behalf. 

The appeals to the Supreme Court, as well as 
the exercise of pardon, have been adverted to 
heretofore. 



CHAPTER XL VIII. 

OFFICERS OF THE CRIMINAL LAW. 

Justices of the Peace. 

One of the Prerogatives of the Crown is, thai 
the King or Queen is the fountain of Justice. 
In view of this the Sovereign has charge of the 
peace of the realm ; and in order that peace 
should prevail, certain magistrates, called Justices 
of the Peace, are appointed by commission from 
the Queen. In Ontario these commissions come 
through the Lieutenant-Governor in Council 
through the Clerk of the Peace for each County, 
and only the most sufficient persons are chosen 
for the office. 

Certain other persons, from the* nature of the 
offices they hold, are also Justices of the Peace, 
such as Mayors of Cities and Towns, Aldermen 
who have qualified themselves for that purpose, 
and the Reeves and Deputy Reeves of Township 
and Village Corporations. The Judges of the 
Supreme and Exchequer Courts of Canada, and 
the Justices of the Court of Appeal and of the 
Courts of Queen's Bench and Common Pleas 
and of the Court of Chancery for Ontario, are 
Justices for the whole of this Province. The 
Judges of the County Courts are also Justices of 
the Peace ; and it would appear that the members 
of the Executive Council for this Province, the 
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Attorney-General for the Dominion and the Pro- 
vinces, and in certain cases Queen's Counsel, 
are also Justices of the Peace by virtue of their 
ofl&ce or position. 

Where Justices of the Peace are appointed by 
commission by the Lieutenant-Governor they 
must have, besides the mental qualifications 
necessary for tlie importance of the ofl&ce, some 
interest in land to the value of at least $1,200. 
Unless where specially provided for, no Attorney 
or Solicitor, while practicing as such, shall be a 
Justice of the Peace ; and no Sheriff or Coroner, 
acting as such, shall be qualified for this position. 
Every Justice of the Peace must take a pre- 
scribed oath before fulfilling any of the duties of 
his oflSce. 

The authority under which they act is called 
their Commission, and was settled by all the 
Judges in England over five hundred years ago ; 
so that the oflice is a very ancient as well as a 
very honourable one. 

Each ordinary Justice of the Peace has a cer- 
tain district or territory within which his jmisdic- 
tion lies ; beyond that he has no power. The 
duties of a Justice of the Peace are of two kinds : 
1st, Judicial duties ; and 2nd, Ministerial duties. 
When any person prefers a charge against 
another before a Justice of the Peace, the latter 
may issue a summons or a warrant to apprehend 
the offender ; the summons being a command to 
the offender to appear on a certain day, and is 
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for trifling matters or disputes — the warrant 
being for all serious offences, and is the Consta- 
ble's authority for arresting and keeping the 
accused in his charge till brought before the 
Justice of the Peace. If the summons be dis- 
obeyed, the Justice may issue a warrant to appre- 
hend the offender. 

The Justice may require in all cases that the 
person preferring a charge against another 
should make his statement on oath. In the 
cases of perjury, &c., where a bond conditioned 
on the prosecution and giving evidence is 
necessary before a Bill of Indictment should be 
presented to, or found by, a Grand Jury, as men- 
tioned in the last chapter, a prosecutor desiring 
to prefer an indictment respecting any of these 
offences before one or more Justices of the Peace 
having jurisdiction in the matter, and who may 
refuse to commit or bail the person accused, 
must give his bondor recognizance to the Justice 
or Justices that he will prosecute the charge or 
complaint ; and thereupon the Justice or Justices 
must transmit the recognizance, information and 
depositions, if any, to the proper oflBcer in the 
same way as if the accused had been committed. 

Where a felony or misdemeanor has been 
committed the charge in the affidavit is called 
an information and a warrant issued. On the 
accused appearing before the Justice, witnesses 
are examined and the proceedings conducted with 
the regularity of a Court. 



> 
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In serious cases where an indictment would lie 
against the accused, the statement of the 
accused is taken down, read over to him, and 
signed by him in the presence of the Justice, 
and also signed by the Justice himself. When 
all the evidence is taken, and the case argued by 
Counsel, when such is necessary or permitted, 
the Justice decides on the case. 

If it is an oflfence for which the law has given 
the Justice express power by Statute to impose a 
fine or imprison the accused, and that there is 
sufficient evidence to warrant fine or imprison- 
ment, then the Justice summarily convicts the 
accused. This is called a Summary Conviction, 
and is regulated by Act of Parliament. 

In these cases, if the evidence be insufficient to 
warrant a summary conviction, or if the Justice 
had no authority to convict, or if for other good 
reasons the conviction be bad, the Superior 
Courts of Law, on application being made by 
the accused, will quash the conviction by Cer- 
tiorari, * An appeal lies to the County Judge and 
to the Court of General Sessions from the 
conviction of a Justice of the Peace. 

At the hearing of any appeal under the Act 
relating to summary convictions, any of the 
parties to the appeal may call witnesses and 
adduce evidence, who or which may not have been 
called or adduced at the original hearing. 

No action will lie against a Justice of the Peace 
acting within his jurisdiction in the discharge of 
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his duty unless be acted maliciously and without 
reasonable or probable cause ; and no action 
can be brought against a Justice of the Peace 
except within six months after judgment. In all 
such cases of summary conviction a Justice of 
the Peace acts judicially. 

But a Justice of the Peace has Ministerial 
duties to perform as well as Judicial ones. After 
hearing all the evidence in a case before him 
there may be sufl&cient to justify him in finding 
the accused guilty of some crime over which the 
Justice has no power or authority to convict 
summarily. It may be for a crime of a serious 
nature, such as murder, manslaughter, or some 
indictable oflfence and over these a Justice of the 
Peace has no power. There are certain oflfences 
in which, if the accused consents, a Justice of the 
Peace or Police Magistrate may try the case and 
sentence the accused to such punishment as may 
be determined by the Statutes in that behalf. 
But without such consent, punishment would not 
be inflicted. The accused is not deprived of the 
benefit of a jury of his countrymen as to whether 
or not he is guilty of the crime charged against 
him. 

An indictment, it will be remembered, is the 
test of a crime, and the evidence must be consi- 
dered by a Grand Jury to be sufficient to put the 
accused on his trial. As the law at present 
stands the judgment of two Justices of the Peace 
is supplanted by that of a Grand Jury, on the 
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sufficiency of the evidence to support an indict- 
ment. On the duties of the Justice on an 
indictable oflfence being brought under his notice, 
they are so far judicial that in a proper case he 
can admit the accused to bail till the next sittings 
of the Court. No Justices shall admit to bail 
any one charged with treason or a capital oflfence ; 
but any two Justices may bail parties charged 
with other felonies. Where the oflfence is not 
bailable by him his duties are purely ministerial. 
If the evidence supports the charge the accused 
must be committed to gaol. The depositions 
and prisoner's statement are sent to the County 
Attorney, and the case tried either at the County 
Judge's Criminal Court, the Court of General 
Sessions, or the Court of Oyer and Terminer and 
General Gaol Delivery. In the two latter 
Courts the accused has a jury to find whether 
the evidence points to his guilt ; in the County 
Judge's Criminal Court the accused can elect to 
be tried without a jury. This only refers to 
oflfences for which the accused can be tried at the 
General Sessions. 

So far as summary convictions are concerned 
the Magistrate's decision is final, unless set aside 
on appeal on application to quash the same. 
But all committals, after being disposed of by him, 
are tried in the Courts as already mentioned. If 
the Justice refuses to bail the person an applica- 
tion, even in cases of murder, can be made to the 
Superior Courts of law ; and if a proper case be 

15 
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made to the satisfaction of the Judge, bail can be 
put in for his appearance. 

In cases of felony one Justice cannot dispose 
of the case, it requires two at least ; but a Police 
Magistrate, County Judge, or Stipendiary Magis- 
trate may of himself do whatever is authorized 
by our Criminal law to be done by two or more 
Justices of the Peace. Justices of the Peace are 
aided and attended by constables, whose duties 
are to execute the commands of the Justices. 
They may commit an offender and convey him 
to prison if the oflfence was done in their presence, 
but have no authority to arrest a man for an 
a&ay done out of their presence. Each Justice 
appoints his own constables ; and when necessarj' 
any two or more Justices can appoint special 
constables upon the oath of a credible witness 
that any tumult, riot, or felony has taken place, 
or is continuing, or is to be expected to take 
place. A County Constable is appointed by the 
County Judge, or by the Court of General Ses- 
sions, and the Lieutenant-Governor may appoint 
one for the whole Province. 

In Cities and Towns with a population of over 
5,000 inhabitants, instead of Justices of the 
Peace, a Police Magistrate is appointed, who has 
generally the same powers as two or more 
Justices would have, and may entertain cases 
requiring more than one Justice of the Peace. 
The Police force in the city or town attend and 
execute his commands, much the same as Con- 
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stables do with those of Justices of the Peace 

• 

Such Police Magistrate holds office during 
pleasure ; and by virtue of his appointment as 
such, is a Justice of the Peace for the city or 
town where he is appointed. Every other Jus- 
tice of the Peace within the city or town where 
a Police Magistrate has been appointed ceases 
to have any powers to admit to bail or discharge 
any person, or act in any way within the Judi- 
cial limits of the city or town, except at the 
request of the Police Magistrate, or during his 
illness or absence. 

Every other Justice of the Peace, however, is 
liable to act as one of the Justices of the Courts 
of General Sessions. A Police Magistrate so 
appointed, besides having the powers of two or 
more Justices of the Peace as to matters within 
the Legislative control of this Province, has 
jurisdiction over all prosecutions for offences 
against the City or Town by-laws, and penalties 
as to refusing to accept offices therein, or to make 
the necessary declarations of qualification and 
office. 



V 



CHAFrER XLIX. 

CORONERS. 

Coroners are also conservators of the peace^ 
and are said to be the only officers known to the 
English law charged with the investigation of 
crime. They are called Coroners from corona, 
the Latin word for Crown, because formerly they 
attended to the pleas of the Crown. Their duties 
at present are mostly defined by Statute law; and 
with the exception of acting at times in place of 
the Sheriff of their county, are limited to inquisi- 
tions on deceased persons and as to the origin of 
fires. 

Coroners are appointed by the Lieutenant- 
Governor under the Great Seal ; one or more 
Coroners for each County, City, Town or District 
in the Province ; and hold office for life, unless 
they are removed for improper conduct or resign 
their Commission. It maybe that besides those 
appointed in this way that the Chief Justices of 
the Court of Queen's Bench and Common Pleas 
are Coroners for the whole Province, in analogy 
to the English doctrine, that the Lord Chief 
Justice of the Queen's Bench is the supreme 
Coroner in the land. 

The office of Coroner, like that of Sheriflf, is 
very ancient and very honorable. The Peace of 
the County in England was entrusted to these 
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two ofl&cers when the Earls gave up the ward- 
ship of the County. It thus happened that the 
Coroner often fulfilled the duties of the Sheriff; 
and such is the practice to this day ; so that when- 
ever the Sheriff has an interest in the suit, or 
makes default in serving process, the writs are 
directed to the Coroner. 

This is part of the Ministerial function of a 
Coroner ; and besides acting as Sheriff's substi- 
tute, they can arrest persons committing an 
affray in their presence; and they possibly 
possess other magisterial powers. 

But 4he Judicial functions of a Coroner are 
what must be considered as properly coming 
under Criminal law. Whenever it has been made 
to appear to a Coroner that there is reason to 
believe that a deceased person came to his death, 
through violence or unfair means, or by culpable 
or negligent conduct of himself or others, under 
such circumstances as require investigation, and 
not through mere accident or mischance, he is 
to direct an inquest to be held on the body of 
such deceased person. 

On the death of any person in any Gaol, Prison, 
House of Correction, Lock-up House, or House 
of Industry, no matter from what cause, an 
inquest is to be held, as the Crown desires to see 
that the inmates of these places are properly 
taken care of and do not die of want, or from 
improper treatment from the custodians or 
otherwise. In furtherance of this, notice must 
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be given immediately to the Coroner of the death 
of the prisoner. 

In all cases the inquest is held upon view of the 
body ; and the investigation extends to the cause 
of the death of the person, and to an enquiry of 
those accessories who it appeared were absent at 
the time the offence, if chargeable against any 
one, was committed, but who procured, counseled, 
commanded or abetted it. In oiher words, it 
extends to principals in the crime and acces- 
sories before the tact. 

To aid him in this investigation the JQoroner 
issues a warrant to summon a Jury at a certain 
time, not being a Sunday, and at a place 
named in the warrant. A Constable summons 
the Jury, at least twelve in number ; and it 
appears that no one is exempt from serving 
thereon, and may be fined for non-attendance. 

Witnesses can be summoned at the same time, 
and are examined after the Coroner's Court is 
opened and the Jury sworn. The accused can 
have his witnesses in his own favor ; and after all 
the evidence is heard the Coroner sums it up to 
the Jury, explains to them what the law is on the 
subject, and directs them to consider of their 
verdict — they are judges of what the facts are. 
A unanimous verdict of twelve is required ; and if 
it is a case to come up at the Assizes the 
witnesses may be bound to appear at the trial to 
give evidence, and the prosecutor to appear and 
prosecute. 
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A written statement of the finding of the jury 
or their verdict is called an Inquisition ; and when 
it contains the subject matter of accusation it 
need not come before a Grand Jury at the 
Assizes, as the information of a Magistrate or of 
Justices of the Peace must. The principle in 
English law, that no man is to be deprived of his 
life unless on the unanimous verdict of twentv- 
four, is still regarded, the only diiference being 
that the Grand Jury in this case is superseded 
by a Coroner's Jury. The party accused, if the 
crime charged be murder, or an accessory to 
murder before the fact, or manslaughter, is to be 
apprehended and committed to jail, but may 
apply to a Judge of one of the Superior Courts 
for bail, if so advised. 

The Inquisition itself may be quashed if taken 
before an unauthorized person, or if the Coroner 
or Jury misconducted themselves, or for other 
good causes; but any technical defect or omission, 
of any matter unnecessary to be proved, will not 
vitiate any inquisition. Every Coroner, imme- 
diately after inquisition found by him, shall 
return the same, and all papers in reference 
thereto and to the attendance of witnesses, to the 
County Crown Attorney. 

Coroners also enquire into the origin of fires, 
where there is reason to believe the fire was the 
result of culpable or negligent conduct or design, 
or occurred under such circumstances as require 
investigation. The Coroner can in h\% ^y'^^'^^- 
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tion empannel a jury or not, unless he is required 
to do so in the written requisition of an Insu- 
rance Agent, or of any three householders living 
near the fire. The inquest is conducted the same 
as an any ordinary inquest on the body of a 
deceased person ; but the return is made to the 
Clerk of the Peace instead of to the County 
Crown Attorney. With the exception, however, of 
the County of York, the Clerk of the Peace is the 
same person as the County Crown Attorney in 
Ontario. 

Each Coroner, before the first day of January 
in each year, makes a return to the Provincial 
Treasurer of the list of inquests taken before 
him. The Informations of Justices of the 
Peace and the Inquisitions of Coroners, as was 
seen, are both returned to the same officer, the 
Crown Attorney for the County. He is there- 
fore the next officer immediately concerned in 
the administration of Criminal Justice. 



CHAPTER L. 

THE COUNTY CROWN ATTORNEY. 

Thr Lieutenant-Governor appoints a Crown 
Attorney for each County in the Province, who 
holds office during pleasure. In Ontario lie must 
be a resident in the County and a Barrister of at 
least three years standing. He is incapacitated, 
either directly or indirectly, to act as counsel for 
any prisoner charged with treason, felonj^ 
or other offence punishable under the criminal 
law in force. His duties are laid down by 
statute, and refer almost, if not altogether, to 
criminal matters. It is his duty to receive and 
examine informations, examinations, and inquisi- 
tions, and all papers connected with criminal 
charges which the Justices of the Peace and 
the Coroners of his County are required to 
transmit to him. 

He secures the attendance of witnesses ; 
institutes and conducts on the part of the Crown 
all the criminal business at the Court of Gene- 
ral Sessions and the County Judge's Criminal 
Court. He advises Justices of the Peace upon 
being asked to do so ; and has certain duties as to 
the Public Revenue, Public Health, or any 
matter punishable by a Justice of the Peace. 
In Criminal cases at the Assizes, such as for 
felonies and treasons, he is required to be 
present and assist the Crown Counsel ; and in his 
absence, to take charge of the Criminal business 
of the Court. 



CHAPTER LI. 

CONCLUSION. 

In a work intended to describe the present 
Constitution, it is probably no part of the writer's 
duty to find fault with the existing state of things, 
or suggest changes in the system of Government 
that obtains amongst us. 

It is an undeniable fact, however, that Canada, 
with a population somewhat exceeding that of 
the city of London, has a system of Governments 
as elaborate as that of the United States for its 
population of ten times that number. We have 
a central Government with powers largely in 
advance, comparatively speaking, of that at 
Washington ; and we have Provincial Govern- 
ments which, even if their limits are narrowly 
hedged in, are yet each year asserting the neces- 
sity of their existence by volumes of statutory 
enactments. If these enactments be allnecessary, 
and it must be assumed that they are, the central 
Government might sit at Ottawa all the year 
through and not do one-half of it at all — and 
probably not do a tenth of it efficiently. A 
House full of such members is poor machinery 
for legislating on any subjects ; but totally inade- 
quate for the local concerns of remote Provinces. 
The Provinces are too scattered and their interests 
too diverse to admit of the possibility of legiR- 
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lating for all by the ordinary means of two 
Houses of Parliament. The members may 
understand the legislation proposed or needed 
for their own Provinces ; but thev would neither 
know nor understand, and probably would'nt 
care, about the legislation needed a thousand 
miles off. 

Canada, considered in point of territory, has 
a good deal of similarity to the United States; 
and it cannot be said that in copying the Con- 
stitution of that country to the extent that 
she has done, any mistake was committed. 
Local concerns in a large country are managed 
most satisfactorily by Local Administration ; and 
it wont matter any whether such Administration 
is a District Council or a Parliament. It may 
be matter of importance if the cost of sustaining 
one form is much more expensive than the other. 

In our Provinces the people pay a high price 
for their Government ; but it is the sort of Gov- 
ernment they wanted ; and it is to be hoped that 
they get the worth of their money. It is cheaper 
in the long run than unsatisfactory Government 
at a lower figure. 

A little consideration will show that the people 
of the Dominion cannot be legislated for in the 
same way as five or six millions of people may 
be in a thickly settled or confined district. There 
is a strip of the broadest part of the Continent 
extending from ocean to ocean. There are dif- 
ferent modes of life among its inhabitants — vw 
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Nova Scotia, in Manitoba, in British Columbia- 



each requiring special local legislation ; different 
customs, races and religions even in the twin Pro- 
vinces of Ontario and Quebec — different features 
evervwhere. 

The Provinces may be governed by the ordin- 
ary machinery of two Houses, but not governed 
so satisfactorily as at present. There has been 
ample experience to shew this in the past history 
of any two of them. 

The numerous Le*jislatures that obtain amongst 
us must, therefore, in view of these facts, be 
regarded as things of necessity. The misfortune 
is that we have not population to justify such an 
array. It is some consolation, however, that 
when our Provinces and Territories number a 
great many millions more than they do at 
present, the Constitution of 1867 will have sup- 
plied abundant machinery to govern them without 
many additions to its provisions. 
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Act, B N. A., effect of, 13 j particulars of, and govern- 
ment under, 23 j powers of Governor General as set 
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moners, 53 ; construction of, by Draper, C. J., 59. 

Act, Confederation. — See B. N. A. Act. 

Act, Constitutional, date and effect of, 9 ; first pro- 
ceedings in Upper Canada under, JO ; importance 
and duration of, I i . 

Act, Imperial, 1845. — On the demise of the Crown, 40. 

Act, Quebec, Government under the, 8 ; date and ef- 
fect of, 8 ; when repealed, 9. 

Act, Riot, form of proclamation of, 182j penalty for 
disobeying proclamation of, 1 83. 

Act, Union, date of, 12; provinces united by and 
government under, 12. 

Acts of Parliament, whose concurrence necessary to, 26 j 
by whom made, 123. 

Acts, Provincial, may be disallowed by whom and within 
what time, 25. 

Administration, what is, see Government ; by whom 
controlled and who may be members of, 4. 

Affairs, Indian, who is superintendent of, 95. 

Affairs, Public, how task of administering, divided, 84. 

Agriculture, who may legislate on, 92. 

Agriculture, Dominion Department of, who presides 
over, 91 j subjects controlled and directed by, 91 ; 
duties of, in relation to census, 93. 

Agriculture, Provincial Department of, who presides 
over, 1 46 ; business of, 146 ; societies in connection 
with, 146. 

Agriculture, Minister of? by whom appointed, see Minis- 
ter of Justice J duties and powers of, 91 j powers of, 
may be assigned, 9 1 j annual report of, 9 1 j duties 
of as to general statistics, 94. 

Aim of work, 1 , 2. 

Aliens, who are, 167 j privileges and disabilities of, 168 j 
how, may become British subjects, 169. 

Attorney General for Canada, by whom appointed, see 
Minister of Justice j duties of, 85. 
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Attorney General for Ontario, duties and responsibili- 
ties of, 140. 
Attorneys, how admitted into Law Society, 1 98. 
Audit, Board of, by whom appointed, 88 ; who compose 

the, 88 ; powers and duties of, 89. 
Auditor General, term of office of, 89 j duties of, 89. 
Attorneys, County Crown, how appomted, 231 ; duties 
• of, 23J. 

Bar, the, of Lower Canada, who compose, 1 99 : powers 
and duties of, 199. 

Bar, the, of Ontario, who may practice at, 197 j prece- 
dence in, 198. 

Barristers, profession of, 198. 

Bills, Governor's power with reference to, 33 ; proceed- 
ings after assented to, 33 ; may be disallowed, 33, 
131 ; mode of proceeding with, 70 j procedure on 
amendments to, 71 ; public, private, 72; reserved 
by Lieutenant Governor, how assented to, 130. 

British Columbia, sketch of history of, 15 ; number of 
Senators representing, 44 ; number of Commoners 
representing, 54 ; when admitted into Dominion, 
161 j how Legislature of composed, 161 ; who com- 
pose Executive in, 161. 

Budget, how formed, 1 i 8. 

Cabinet, what is the, see Government; number compos 
ing the, see Ministry ; where the, originates, 77. 

Canada, when ceded by France to Great Britain, 7 ; by 
what laws governed previous to cession, after, 7 ; 
Executive, Legislative and Judicial powers of, 1 9 ; 
Constitution of, see Constitution ; what comprises, 
23 ; form of Government in, 25 j division of sover- 
eignty in, 29, 30 ; properties given to Ontario and 
Quebec by, 116; position of provinces comprising, 
119, 1 23 ; basis of representation in, 1 76. 

Canada. Province of, what was comprised by the, 23. 

Canada, Upper, when and where first Legislature for 
held, JO. 

Canals and Railways, Department of, see Railways and 
Canals. 

Candidates, see Elections. 

Cases, Criminal, procedure in, 21 6, 219 ; appeals in, 219. 

Census, when to be taken, 93. 

Cities, Towns and Villages, how incorporated, 90. 
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Civil Service, who compose the, 84; by whom depart- 
ment of, presided over, 85. 

Colonies, how sovereign power divided in, 29. 

Committee, procedure of House in, 70. 

Commons, House of, importance of the, 26 ; remedy in 
case of deadlock with Senate, 27 ; who summons 
and dissolves the, 33 ; position of, 53 ; number of 
members in, 53 ; when and how summoned, term 
of office ot member of, quorum in, vacancy in, now 
filled, 56 J powers and duties of Speaker of, 68 ; mode 
of conducting business in, 69 j who responsible for 
dissolution of, 8J. 

Conviction, Summary, what is, how quashed, 223. 

Constitution (of Canadai, what is the, 2 ; by whom ap- 
proved, 3; when given, 9; what analagous to, 17 j 
object in framing, 20 j powers under, to whom given, 
21 ; basis of, 24 ; how known, how limited, 29, 31. 

Corporations, Municipal, rights of, 189 ; how local affairs 
of managed, 1 90 : who compose, 1 91 . 

Coroners, conservators of the peace, why so called, 
duties of, 227 : how appointed, 227 ; conduct of 
investigations before, 230; to whom returns of 
made, 231. 

Council, Cabinet, what is the, 28. 

Council, Executive of Canada , responsibilities of, 35. 

Council, Executive (of Ontario;, number comprising 
the, 136 ; how members of, appointed, 136 ; term of 
office of members of, 137 ; who choose the, 137. 

Council, Privy, called Administration, why so, 4 ; what 
is the, 28 ; on whose consent or approval they must 
count in governing, 28 ; members of, by whom sum- 
moned, and when removed, 32 ; aim of, 77 ; has no 
Judicial functions, 76 ; duties and responsibilities of, 
73, 7() ; Administrative functions of, 82 ; business 
of, how conducted, 82 ; practice of on State ques- 
tions, 83, 

Councillors, Privy (see Council, Privy) ; who are, 70 ; 
who presides over, 73 ; nature of oath administered 
to, 76. 

Counsel, Queen's, who appoints, 41, 1 97 ; Earl Kimber- 
ley's opinion on appointment of, 126; privileges 
of, 198. 

Court, the British Colonial, Appellate Jurisdiction of, 
203 ; who compose, 202 ; sittings of, 203 ; proceedings 
in appeals to, 205 ; proceedings of on appeal, 206. 
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Court, the Exchequer, Jurisdiction of, 214 ; who preside 
over, procedure in, 215 ; place of sittings of, 215. 

Court, the Supreme, how practice and proceeeings o^ 
set out, 86, 212} Appellate Jurisdiction of, 2085 
when appeals lie to, 20'J ; Jurisdiction of in Habeas 
Corpus cases, 210 j time and place of sitting of, 2J 1 5 
who preside over, who may practice in, 211. 

Courts, Canadian, duties of compared with British Courts^ 
21, 194 ; power of over statute, 21, 132 j no restraint 
can be put on their judicial power, 21 j may declare 
Acts of Parliament void in certain cases, 21 j duty 
of, 132 } Justice Story's opinion on Courts, 132 j who 
makes regulations as to officers of, 197 ; from 
amongst whom judges of selected, 1 99. 

Crown, how powers of derived, 28 j demise of, 40 j in 
whom prerogatives of vested, see prerogatives ; po- 
sition ot* on resignation of Ministry, 79 ; adminis- 
trative statutory powers of, how exercised, 82} 
how represented in Canada, 31 } what instructions 
of, usually contain, 42 } how personal rights of, con- 
veyed to Governors, 4U } powers of the, as first 
estate in Parliament, 43. 

Crown JLands, who has control of, 96. 

Customs, Department of, business of the, who presides 
over, 103. 

Customs, Minister of, duties of, 103. 

Debates, languages used in, and how published, 69. 

Departments, list of, 84. 

Denizens, who are, 172 } privileges and disabilities of, 172. 

Education, Department of, of what, consists, 1 50 ; who 
presides over, J 50 } duties and powers of, 1 50. 

Elections, division of Provinces into districts for, 12, 54, 
177 } persons entitled to vote at, 54} where writs 
for issued, 54 } when returnable, 55 } who may 
petition against undue, 55 } by whom undue, tried, 
55 } what necessary before trial of undue, 55 ; may 
be appealed, 55. 

Executive, who is the, 77. 

Finance, Department of, business of the, 89. 
Finance, Minister of, how appointed, 87 } office and 
duties of, 87 } office and duties of Deputy of, 87. 90. 
Franchise, what is, 176. 
Free Grant l^nds, where, lie, 145 5 who deals with, 145. 
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Functions, Judicial, by wbom exercised, 4. 

Fund, the Consolidated Revenue, origin of, 115: what 

composes the, 115*, how augmented, 117; charges 

on, 118. 

Grovemment, what is the, 3 ; to whom entrusted, 3 ; the 
three functions of, 4 ; in whom reposed under 
Quebec Act, 8 ; under Constitutional Act, 9 j under 
Union Act, 12; place of sitting, 12 ; form of, from 
1760-1867, 13; contrast between Canadian and 
United States, 17; principles of, 18; for what 
answerable, 74 ; who may be a member of, 74 ; when 
harmony required from members of, 76. 

Government, Administrative, what is, 74. 

Government, Colonial, in Canada, first steps taken 
towards, 8. 

Government, Constitutional, see Government Respon- 
sible. 

Government, Executive, division of, 79 ; in whom 
vested, 79. 

Government, Provincial, what generally composes, 1 6. 

Government, Responsible, what is, 4. 

Governor in Council, controlling power of, over Provin- 
cial [.egislature, 131. 

Governor General, functions and prerogatives of, 25, 33, 
79 ; may reserve Bills for Queen's assent, 27 ; effect 
of refusing assent to a Bill passed by both Houses, 
28 ; by whom appointed, 31 ; term of office of, 31 ; 
certain powers and duties of may be assigned, 31 ; 
effect of death of, 32 ; how assent of declared on 
reserved Bill^ 33 ; legislative power of, 34 ; may 
remove certam judges, 34 ; i)Ower of as to Separate 
and dissentient schools, 34 ; Acts relating to powers 
of, 36, 39 ; when independent judgment of is 
called into requisition, 43, 80 ; instructions to, as 
to pardons, 204. 

Governor, Lieutenant, by whom appointed and by whom 
removed, 34, 125 ; statutory powers of, 37, 39, 126 ; 
a corporation sole, 39 ; power of to assent to an Act 
of the Legislature, 121 ; Clialmers' opinion on power 
of to assent to such Act, 122, 130 ; position and 
authority of, 124 ; term of office of, 124 ; proceedings 
before removal of, 125; to whom answerable, 125; 
prerogative rights of, 126 ; Sir John A. Macdonald's 
opinion on appointment of, 127 ; Hon. Mr. Four- 
nier*s opinion on powers of, 1 27 j Justice Gwynne's 
opinion on position of, 128. 

16 
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Immigration, who may legisiate on, 92. 
Indictment, what is an, 224. 
Interior, Department of, who presides over, 106. 
Interior, Minister of, powers and duties of, 106. 

Judges, by whom appointed, 34 ; by whom removed, 65. 

Jurors may be challenged by accused, 218 ; may be 
challenged by Crown, 219. 

Jury, Grand, who compose the, 217 ; duties of, 217. 

Justices of the Peace, how appointed, 220 ; who are ex 
officio f 220] qualifications of, 221$ duties of, 221, 
226 j procedings before, 222 : appeal lies from con- 
viction of, 223 ; who advise the, 233. 

Keewatin, District of, where situate, 166; who is lieU' 
tenant Governor of, 1 66 ; by whom Government in 
administered, 166. 

Laws, by whom enacted under Quebec Act, 8; under 
Constitutional Act, 9; under Union Act, 12; 
under Confederation Act, 24; presumably valid, 
presumably void, 63 ; sources of, 192 ; who are 
judges of unconstitutional, 195. 

Law, Cruninal, how procedure in directed, 216. 

Law Society of Upper Canada, powers and duties of 
Benchers of, 197. 

Jjegislature, Provincial, laws enacted by, under Consti- 
tutional Act, 10 ; powers and duties of, and whence 
derived, 20, 57 ; who may alter, 20 ; may be dis- 
solved, 20, 57 ; jurisdiction of, in certain matters, 
64 } former and present powers of, 120 *, the Crown 
forms no part of, 122. 

Magistrates, Police, office and appointment of, 226. 

Manitoba, before annexed to Canada, 15 ; number of 
Commoners representing. 54 ] number of Senators 
representing, 44 ; when aomitted into the Dominion, 
J 59 ; how legislature of composed, 159 ; how Ex^ 
ecutive Council of, composed, 159; provisions of 
Act admitting, into Dominion, 160. 

Marine and Fisheries, Department of, matters controUed 
by the, 98. 

Marine and Fisheries, Minister of, duties of, 98. 

Messages, by whom conveyed between the Houses, 71. 

Meetings, Pliblic, how and by whom caUed, 181 ; notices 
of, 182 ; how order preserved at, 182« 
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Militia, Command-in-chief of, in whom vested and by 
whom exercised, 100; of what consists, 100; 101 ] 
how divided, 100; how districts of divided, 102; 
school of, 102. 

Militia, Active, how divided, 101. 

Militia and Defence, Department of, who may appoint 
officers of, 100 ; business of, 102. 

Militia and Defence, Minister of, duties and responsibi- 
lities of, 100. 

Ministers, duties of, 74 ; salaries of, 84. 

Minister of Justice, by whom appointed, 85 ; office of, 
85 ; powers and duties of, 85, 86. 

Minister, Prime, by whom chosen, 78. 

Ministry, what is the, 3 ; nimiber composing the, 74 ; 
what gives rise to votes of confidence in, 77. 

New Brunswick, Constitutional Government of, previous 
to Confederation, 13 ; number of Commoners repre- 
senting, 54 : powers of Legislature of, 157 ; mode 
of appointing Governors in, 157 ; powers and func- 
tions of Lieutenant-Governor of, 157 ; may appoint 
certain Judges, 157 ; number composing Councils 
of, 158. 

North- West Territories, before annexed to Canada, 15 ; 
what^ comprise the, 164 ; how Government in admin- 
istered, 14. 

Notaries, Public, business and duties of, 1 99 ; how 
appointed, 200 ; qualifications of, 2(X). 

Nova Scotia, Constitutional Government of, previous to 
Confederation, 1 3 ; number of Commoners repre- 
senting, 54; powers of Legislature of, 157 ; mode of 
appointing Governors in, 157 ; may appoint certain 
Judges, 157 ; nimiber composing Councils of, 158. 

Oath of Allegiance, form of, 170; by whom may be 
administered, 170. 

Oath of Residence, form of, 170^ who may administer, 170. 

Ontario, number of Commoners representing, 54 ; num- 
ber of Senators representing, 44 ; duties of Lieuten- 
ant-Governor of, 134 ; division of for electoral 
purposes, 1 34 ; number composing Executive Coun- 
cil of, 136 ; how Departments divided in, 138 ; when 
laws of England introduced into, 193. 

Ontario, Legislature of, number composing, 1 34 ; persons 
disqualified from becoming members of, 135 ; proce- 
dure ofy 138; time and place of convening, 138; 
quorum isj 138. '. 
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Pardon, Koyal Prerogative of, in whom vested, 82. 

Parliament, by whom created, 21 ; powers of, 21, 57, 
62-65 ; functions of, 28, 29 ; action of on change of 
Ministry, 29 ; first constitutional element of, 3] ; 
with whom called to consult, 32 ; not dissolved by 
death of Govemor^General, 32 ; effect of Imperial 
authority on, 57 ; what acts of void, 57 } how intro- 
duced, 57 ; exclusive jurisdiction of, as conferred by 
Confederation Act, 58 j how and by whom opened, 
67 ; by what ruled, 77 j who may resort to library of, 
69 J jurisdiction of in certain matters, 64 ; power of 
on refusal of Crown to agree with it, 82. 

Peers, order of, 50. 

People, the, how the choice of may be recalled, 81 ; 
rights of, 176, 181. 

Petition, who may, 1 84. 

Petitions, regulations as to, 184. 

Politics, what are, 5. 

Powers. Ultra Vireaj what are, 63, 

Powers, Executive, of the Queen, in whom vested, 23, 24. 

Powers, Judicial, 21 ; of the Queen, 2, 18. 

Powers, Legislative, of the Queen, 18 ; distribution of, 
enumerated and reserved, 2(); with whom the last 
lie, 27. 

Precedence, regulations as to, 173. 

Prerogatives, D^cal, in England, 41 ) how extended to 
Colonies, 41 ; Chalmers' opinions on, 41 : where 
Common Law in reference to set out, 42. 

Press, liberties of the, 186. 

Prince Edward Island, sketch of history of, 14 ; nimiber 
of Commoners representing, 54 *, when admitted 
into Dominion, 1 62 ; how Legislature of composed, 
162 ; who compose Executive Council of, 162 ) terms 
of admittance of into the Dominion, 162. 

Printer, the Queen's, how appointed; 96 ) term of office 
of, and duties of, 96. 

Postmaster General, powers and duties of, 108. 

Post Office Department, who presides over, 108 ; business 
of, 109. 

Provinces, reasons for uniting the, 1 6 ; number of Sena- 
tors representing the Maritime, 44 ; how debts of 
assumed by Canada, 116, 117. 

Public Service, how expenses of paid, 115. 

Public Works, Dominion, Department of, how divided, 
111 ; who presides over, 111 ; business of the Minis- 
ter of, 113. 
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Public Works, Provincial, Department of, who presides 
over, 147 ; by whom officers of appointed, 147 j 
business of, 148. 

Quebec, number of Ck)mmon6r8 representing, 54 ] num- 
ber of Senators, 44 ; of what the Legislature of 
consists, 153 ', number composing the Lejzislative 
Council of, 153 ; qualifications of Senators K)r, J 53 ; 
quorum in Legislature of, 1 54 ; number composing 
Legislature of, 154; what composes Executive 
Council of, 154 J Legislative powers of, 155: how 
Judges selected, 155 : powers of Lieutenant Gover- 
nor of, 48. 

Railways and Canals. Department of, business and duties 
of Minister of. Ill ; duties of officers of, 112. 

Registrar General, see Secretary of State. 

Revenue, meaning of, 88 j how collected, 88. 

Revenue, Inland, Department of, who presides over, 

business of, 104. 
Revenue, Inland, Minister of, duties of, 105. 

Secretary, Provincial, Department of, business of the, 141 . 

Senate, how created, 24; compared with House of 
Lords in England, 26, 50 ; chief use of, 26 : number 
of Members of may be increased, 27, 49 ; oy whom 
summoned when first appointed, 32 -, who appoints 
members of, 32 ; number of members of when first 
summoned, 44 ; number at present, 45 ; who re- 
commends appointment of members of, 44 ; quali- 
fications of members of, how summoned, 45 ; term 
of office of Members of, 46 : when and where sum- 
moned, 47 'j quorum in, 48 ; now powers of defined, 
48 : what bills originate with, functions of, of whom 
to nave been composed, 48 ; object of, 49 ; votes of, 
on supplies, position of, as to Commons, 51, 52 ; 
rules, usages and forms of, 68. 

Senators, see Senate. 

Schools, Separate and Dissentient, 34. 

Sheriff, who appoints the, 201 ; term of office of, 20i. 

Sovereignty, how defined, 57. 

Speaker (of i.-ommons), who elects the, 56; term of 
office of, 56 ; in case of absence of, 56. 

Speaker (of Ontario Legislature), term of office of, how 
elected, 139. 



